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Eastman Report—Recommends Drastic 
Legislation for Transportation Control 


and 


York, 


I. C. C. Differs Materially 


™MHE Interstate Commerce Commission sent to Congress 
~ January 30th the report of the Federal Coordinator of 
Transportation on Transportation Legislation. The report is 
in two volumes consisting of 412 pages, and is a detailed exposi- 
tion of Mr. Eastman’s views on the whole question of transpor- 
tation regulations and the remedies, which in his opinion are 
uvvessary to correct present conditions. 
Yo. .wing is an abstract of the Coordinator’s report: 


Ston@™bhf New 


Fliaclan P. 


The report begins with a brief reference to the First Report of the 
Coordinator of January 20, 1934, and what was there said in regard to 
the ills of the railroad industry. It shows that the financial condition of 
the railroads has not improved since then, and that their low earnings 
are due, not only to the general depression, but to the great increase in 
eompetition from other means of transport and to other changes in 
economic conditions. 

The surveys of railroad operation, equipment, service, and rate poli- 
cies made by the staff of the Coordinator show: That it is possible to 
reduce railroad costs materially by co-ordination of facilities or service; 
to make further reductions, and also improve service and add to traffic, 
by using motor vehicles to supplement, or substitute for, rail operation; 
to reduce costs and improve service still further by using new types of 
equipment now available or in process of development; and to increase 
railroad revenues materially by adequate charges for various incidental 
Services, driven down by wasteful competition. It has also been shown 
that the present railroad rate structure is not well suited to modern 
conditions. 

The ultimate objective is described as 
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A system of transportation for the nation which will. supply the most 
efficient means of transport and furnish service as cheaply as is consistent with 
fair treatment of labor and with earnings which will support adequate credit 
and the ability to expand as need develops and to take advantage of all improve- 
ments in the art. This system of transportation must be in the hands of reliable 
and responsible operators whose charges for service will be known, dependable 
and reasonable and free from unjust discrimination. 
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_ The question is what can the Federal Government do to accomplish 
this objective. Three general methods appear possible: 





One follows conservative lines of thought, with main reliance on private 
capital and enterprise; the second is bolder and involves a use of governmental 
power to compel a very radical change in railroad conditions, but still preserves 
= wet the principle of private ownership; the third departs from this principle and 
Seat it-. makes railroad transportation a direct function of the Government. 
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The report undertakes to show what can be done under each of these 
general methods, to determine which is preferable, and to work out the 
details of the one chosen, which is Plan I for the reasons hereinafter 
indicated. 

Puan I. 


This is merely a development of present Government control of 
privately-owned transportation agencies. 

Regulation of Other Carriers. While the Federal Government regu- 
lates railroads thoroughly, it regulates other carriers little or not at all. 
In his Second Report, of March 10, 1934, the Coordinator recommended 
that water carriers and highway motor carriers be regulated, along with 
the railroads, by the Interstate Commerce Commission. This recommen- 
dation is repeated. 

It is shown that unrestricted railroad competition does not protect 
but harms the public; that this is also true of the other carriers; that the 
transportation system must be dealt with as a unit, for all the agencies 
interlock and react in a multitude of ways; that proper regulation will 
benefit them all; that coordinated regulation by a single commission is 
necessary ; and that self-regulation by Code may be useful, but cannot 
alone meet the public need. 

In the regulation of trucking and shipping special and difficult 
problems are met which are not found in railroad regulation. There are 
many private and contract operators. The chief reason for regulating 
these is to protect the common earriers against cut-throat competition. 
The bills recommended undertake to confine their regulation to this 
purpose. 

In the case of water carriers, the proposed regulation is to extend to 
foreign as well as domestic shipping and also to wharfingers, i.e., the 
operators of the port terminals. 

Owing to the creation of the Federal Aviation Commission, no ree- 
ommendation is made with respect to the regulation of air carriers, but 
the plan for the reorganization of the Interstate Commerce Commission 
makes provision for such regulation, if it should be thought desirable to 
entrust it to the Commission. 

Reorganization of the Commission. If the Interstate Commerce Com- 
mission is to regulate the water and motor carriers, a reorganization will 
be.necessary to enable it to function expeditiously and efficiently. The 
report recommends a Chairman, serving as such throughout his term of 
office and designated by the President, and four divisions: The Finance 
Division, the Railroad Division, the Water and Pipe Line Division, and 
the Motor and Air Division. Their duties are indicated, roughly, by their 
titles. Provision would be made for Special Divisions, where necessary. 
The Chairman of the Commission and the chairmen of the four Divisions 
would constitute a Control Board, to which the Chairman would initially 
refer questions of general transportation importance which in his judg- 
ment should be passed upon by the Board for the guidance of Divisions 
to avoid possible conflict or inconsistency of policies or decisions. The 
Board could also review such questions in connection with petitions for 
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rehearing or reconsideration of decisions by Divisions. The decisions of 
the Control Board would be binding upon all Divisions as precedents. 

The report states the advantages of such a reorganization as follows: 

1. It would give the Commission, what it does not now have, a permanent 

executive officer relieved from many routine duties and with the specific duty 


of promoting the expeditious and efficient conduct of business and the improve- 
ment of procedure. 


2. It would provide for specialization in the regulation of the different 


types of carriers; but at the same time coordinate regulation to avoid conflicting 
) or inconsistent policies. 


3. No matter would be determined by a body of more than five members, 
and the usual number would be three, thus avoiding the time-consuming delibera- 
tions of a larger body. 


The reorganization would, paradoxically, make the Commission both 
larger and smaller. The total number would be increased, but the maxi- 
mum number acting on any one matter would be decreased from 11 to 5. 
The plan would, in effect, provide for a group of small commissions sub- 
ject to a superior authority to preserve unity in transportation policy. 
The number of commissioners would not be at all disproportionate to the 
size and complexity of the field to be covered, namely, all important 
forms of transportation in the United States. 

Coordinator of Transportation. One defect of past regulation has 
been concentration on the cure of evils rather than on prevention or 


planning. The report describes the planning which is necessary as 
follows : 


It involves an intimate knowledge of the means of transport at hand and 
of the use which can be made of them. It would aim to promote the develop- 
ment of each means in line with its potential capacity to render service, to limit 
its uneconomic use where some other agency can better meet public needs, to 
check the provision of new facilities which will serve no sound economic pur- 
pose and may impair existing agencies, to encourage the cooperation of the 
various agencies in needed joint service, to discourage wasteful or destructive 
competition, and to stimulate experimentation and research into means of im- 
proving service. It would study the charges for the service, not from the 
standpoint of individual complaints, but broadly—for the purpose of uncovering 
general principles and of arriving, if possible, at means of simplifying the present 
confused and complicated rate structure. It would consider methods of 

management and organization, and the accounting and statistical needs for 
purposes of regulation and also of efficient management and the information 
of investors. It would give attention to the relation of both labor and capital 
to the industry, to the means of affording proper protection to labor but helping 
it to avoid unwise policies, and to the means of meeting capital needs but 
avoiding financial exploitation. 


In the field of prevention, so far as it can be distinguished from 
planning, the principal opportunity would lie in the bringing of opposing 
groups or factions together for the purpose of reconciling or composing 
differences of opinion. Coordination is defined as “joint action on the 
part of individual carriers for the purpose of eliminating unnecessary 
expense or increasing revenues or improving service’ 

This work of planning, prevention and coordination cannot be left 
wholly to carrier organizations : (1) Because of the inability of the various 
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groups to work together; only the Federal Government can cover the 
whole field impartially and effectively ; (2) because carrier organizations 
are only associations of carriers whose individual interests are often ad- 
verse ; Government activity is needed to spur them into effective collective 
action; and (3) such organizations cannot give the President and Con- 
gress the advice and assistance which they need. 

The possibility of carrying on this work through a Department of 
Transportation headed by a cabinet officer is discussed and rejected. The 
conclusion is reached that it should be entrusted to an independent, non- 
political agency, in effect by extending the plan of the Emergency Act 
and creating a permanent Coordinator of Transportation, designated by 
the President from the membership of the Commission. He would fune- 
tion independently of the regulatory branch, except that it would have 
full power of review over his orders and there would be certain lesser 
links. 

The duties of the Coordinator would be stated broadly in the statute, 
leaving much to his initiative and discretion, but would inelude the 
following : 


1. To keep informed as to the management, operation, and development 
of all transportation agencies with especial reference to their proper coordination, 
the avoidance of waste, both now and for the future, and the promotion of a 
national system of transportation which will meet public needs. 


2. To report each year on the state of transportation in the nation and 
recommend any legislation that the public welfare may demand, such report to 
be made to the Commission and to be transmitted by the latter, with comments, 
as a part of its own annual report. 


3. To consult and advise with the President and with all executive depart- 
ments having to do with transportation, and to appear before committees of 
Congress on matters involving transportation. 


4. To promote joint conferences between carriers and others having a direct 
interest in transportation, with a view to reconciling differences of opinion, 
composing controversies, discouraging destructive competition, and encouraging 
cooperation. 


5. To bring to the attention of the carriers situations where they incur 
unnecessary expense or suffer loss of revenue because of undue competition 
or lack of proper coordination; and, in the event that they prove unable or 
unwilling to correct such situations, to enter appropriate orders, subject to 
review by the Commission. 


6. To conduct such inquiries as the public welfare in transportation may 
demand. 


7. To administer, in behalf of the President any Codes of Fair Competi- 
tion for transportation agencies which the law may permit, as not in conflict 
with regulation by the Commission. 


Protection of Railroad Employees. The report discusses the protec- 
tion against reduction in employment which was given to railroad labor 
in Section 7(b) of the Emergency Act, and shows why it has had the 
effect, very largely, of preventing accomplishment of the purposes of the 
Act. The Act expires on June 16, 1935, and Section 7(b) along with it. 
What similar provision, if any, should take its place? 
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The great need of the railroads for reducing their costs, so that they 
may adjust their service, equipment, and rates to present-day conditions, 
isshown. Only in this way can they regain and create traffic, thrive, and 
in the end add to employment. Some of the improvements which will 
reduce expense will at the same time improve service and add to traffic, 
while others will only cut costs. It is suggested that attention may well 
be concentrated on the former until the tide of traffic rises. Upon such a 
rising tide, the other economies might be brought about without much 
hardship to employees. However, conditions may not be favorable, and 
the necessary economies may involve some displacement of labor for the 
time being. The following conclusion is stated : 


Employees who have given the best years of their life to an industry are 
entitled to reasonable protection, as far as practicable. When displaced because 
of a decline in the industry and its business, there is no way in which protection 
can be given, unless employment or similar reserves have been set up. Labor- 
saving improvements, however, may produce the means whereby protection may 
be given. It is not just, in such circumstances, to throw an employee on the 
street without relief, especially if, as is often the case, the years which he has 
spent in the industry have unsuited him to other employment. 


A bill is proposed applying this principle of dismissal compensation 
to railroad coordination projects. The compensation begins where pen- 
sions leave off and is graded with age and length of service. It would 
provide all men aged 60 or over, who might be displaced, the same an- 
nuity to which they would be entitled under the pension system at age 65. 
From this it would grade down, giving displaced youngsters considerably 
less, and the lesser amounts would be paid in lump sums. The compen- 
sation would in effect be adjusted to the likelihood of obtaining other 
work. The railroads would not at once secure the full benefit of the 
economies, but would gain part at once and all in due course. 

The report also contains a thorough discussion of other proposals 
for the protection of railroad labor, such as the shortened work-day and 
unemployment insurance. The conclusion is reached that it is impracti- 
cable to impose a six-hour work-day upon the railroads unless it is im- 
posed also upon their competitors, and probably unless it is imposed upon 
industry generally ; and also that a general shortening of the work-day 
has no merit as a means for cushioning the shock of particular coordina- 
tion projects. The Coordinator proposes to work out a plan of unem- 
ployment insurance, for application to transportation agencies, in 
harmony with the report of the President’s Committee on Economic 
Security. This may require some changes in the proposed dismissal 
compensation law. 

Railroad Financial Reorganizations. The debt situation of the rail- 
roads and the need for financial reorganizations are discussed at some 
length. While the Railroad Amendment of 1933 to the Bankruptey Act 
has not been responsible for the failure of bankrupt railroads to reorga- 
nize, experience has shown that it needs revision. Such a revision is 
Proposed. It provides that the Commission, after considering all plans 
which are offered, shall tentatively approve a plan of reorganization 
which shall then be passed upon by the court after hearing all 
objectors. If approved by the court, the plan shall then be sub- 
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mitted to the security-holders. The consents of two-thirds of each class 
of creditors and stockholders shall bind minorities. However, the court 
may, after further hearing and if it finds the plan fair and equitable, 
make it effective without such consents. Authority is also given to the 
Commission to regulate protective committees, organized to represent 
groups of security-holders. There are numerous other minor changes. 

In the diseussion of the general railroad financial situation, the 
following conclusions are drawn: 


1. No good will be accomplished by piling up indebtedness through Recon- 
struction Finance Corporation loans, unless the carrier has a sufficiently sound 
financial structure so that some measure of private credit is likely to be 
regained rather quickly with an upturn in business. It is better that carriers 
not so situated should avail themselves of the Bankruptcy Act. Trusteeship 
under the Bankruptcy Act ought not to be regarded as a calamity. It is rather 
a temporary haven from which the railroads can later emerge in a better position 
to face the future. 


2. For roads in bankruptcy, two courses will be open. They can rest with 


the trustees until future prospects can be forecast more accurately, or they 
can proceed to immediate reorganization. In the event that they choose the 
first course, needed capital funds can be obtained, to the extent that the trus- 
tees and the court are willing to issue trustee certificates with a sufficiently 
favorable lien. 


3.. The problem with respect to immediate reorganization is an individual 
one for each carrier. The necessary objectives are to provide an opportunity 
for the issue of high-grade bonds close to the rails during the transition period 
“ rehabilitation and modernization, and yet pave the way to the ultimate sale 
of stock. 


4. For the present, private credit is not a dependable quantity, and the 
Government must be the chief source of needed capital funds. It should not 
provide funds for the preservation of unsound financial structures, but it can 
well be liberal in the provision of funds for well-conceived plans of rehabilita- 
tion and modernization. 


Consolidations and Unifications. The report discusses progress in 
the unification of railroads under the Transportation Act, 1920, and 
points out these weaknesses in the present law: 


1. Consummation is dependent wholly upon the voluntary action of the 
carriers. 

2. Independent carriers have in general found it impossible to effect 
consolidations by mutual agreement. The prevailing method is for one carrier 
to acquire a controlling interest in the stock of another, or for some agency 
to acquire such interests in the stocks of both, prior to arranging for a consoli- 
dation or other unification. Such operations drive up the price of the stock 
which is being acquired, and usually involve a diversion of railroad cash which 
could better be used for other purposes. 


3. Even if a consolidation be arranged and finally approved by the Com- 
mission, considerable amounts of cash will now usually be necessary to take 
care of dissenting minority interests. The inability of the railroads to obtain 
cash during the depression has halted progress in unification. 


4. It is difficult, if not impossible, to devise a plan which conforms to the 
elaborate specifications of the Act, and any plan can only meet these specifi- 
cations temporarily owing to continual change in underlying industrial and 
financial conditions. 
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5. The rapid development of competition with other forms of transporta- 
tion has made the emphasis in the Act upon the preservation of railroad com- 
petition unnecessary in the public interest. 


Methods of overcoming these weaknesses are outlined in the report, 
but it is concluded that under present financial conditions it is unlikely 
that there will be immediate need for these changes in the statutory pro- 
visions, and for that reason. and in view of the extent and complexity of 
the other transportation legislation recommended, these changes are not 
now urged. 

Transportation Subsidies. The Coordinator, at the outset of his 
work, undertook an investigation of the extent to which different forms 
of transportation are in effect subsidized, directly or indirectly, by Gov- 
ernment; whether this results in unfair or uneconomic competition ; and, 
if so, whether this condition can and should be remedied. The amount of 
ground to be covered and the difficulty of assembling and analyzing the 
necessary data have exceeded all expectations, with the result that the 
report has been delayed, although it is nearing completion. Recommen- 
dations on this matter are, therefore, deferred. 

Labor Conditions in Other Agencies. A similarly elaborate report, 
with the collaboration of the Department of Labor, is nearing completion 
in regard to prevailing wages and working conditions among the trans- 
portation agencies other than the railroads, making comparisons with 
railroad wages and working conditions. Recommendations on this sub- 
ject are also deferred. 

Other Matters. In the Coordinator’s Second Report of March 10, 
1934, various minor changes in the Interstate Commerce Act relative to 
the regulation of the railroads were recommended. These recommenda- 
tions are repeated. 

Advantages and Disadvantages of Plan I. Certain features, such as 
coordinated Federal regulation of the other important forms of trans- 
portation as well as the railroads, reorganization of the Commission with 
a permanent Coordinator of Transportation, and reasonable protection 
to labor in connection with coordination projects, are common to all 
three plans. The essential differences center around the problems of 
rehabilitating the physical condition and credit of the railroads, pro- 
moting the modernization of their properties, and securing necessary 
coordination. The report sums up Plan I as follows: 


Plan | deals with these problems primarily by encouraging the railroads, 
and also the other carriers, in every way to undertake such collective action 
voluntarily with help and stimulus from the Coordinator of Transportation, 
and by giving him the power to issue orders if necessary. It proceeds on the 
theory that actual consolidation of railroads is not essential to such collective 
action, but that through appropriate organization of the industry and with 
Government help it is possible for independently-owned railroads to get together 
and deal effectively with these matters of common concern, continuing to deal 
separately with all matters of local and individual concern. The coordination 
contemplated does not carry with it the elimination of competition, but rather 
the elimination or reduction of the wastes which have been incident to it. In 
reserve, in bringing about this coordination, lies the power of the Government. 
The financial reorganization of the railroads with unsound financial structures 
is facilitated by a revision of the Bankruptcy Act, and pending the reestablish- 
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ment of private credit, the credit of the Government is extended on reasonable 
terms, more particularly for purposes of rehabilitation and modernization. 

The plan will not effect a great improvement in conditions quickly, but 
only gradually. It will prove most successful if there is an early and pro- 
nounced upturn in general business conditions, and least successful if there is 
no abatement of the depression. It may not forestall further railroad bank- 
ruptcies, and the restoration of private credit will proceed slowly. Apart from 
general business conditions, the chief threat to the plan lies in the difficulty 
which the numerous railroad managements may encounter in acting collectively 
of their own volition to any adequate extent, and in prolonged litigation if the 
power of the Government is exerted to compel such action. 


Puan II 


There are many, both in and out of the railroad industry, who 
believe it will be impossible without radical measures to improve condi- 
tions in the industry or restore private railroad credit. They have no 
confidence in the ability of the managements of a very large number of 
independent systems to deal collectively and effectively with matters of 
common concern. They see hope only in large-scale unifications. 

The so-called ‘‘Prince Plan’’ for the consolidation of the railroads 
into seven systems, investigated by the Coordinator last year, was based 
upon this view. After the Coordinator reported upon it unfavorably, 
the thought of those who hold this view has apparently turned to a fur- 
ther elimination of competition by combining all the roads in certain 
regions. To promote interregional coordination, there might be some 
super-organization for the control of general policies. Apparently the 
thought is, also, that the objects desired could be accomplished gradually. 
The first step would be pooling and common direction of traffic, and the 
charges therefor, to be followed later by consolidation of companies. 

Advantages and Disadvantages of Plan II. Such large-scale unifica- 
tions would have to be compelled. Probably the Government could com- 
pel them, but litigation would follow and the result is uncertain. 

If they could be forced, they would automatically pave the way for 
important coordination projects, which could be accomplished more 
quickly than under Plan I. The credit situation would probably be im- 
proved, although it is likely that consummation of the plan would take a 
long time. 

Much competition would be eliminated, but it would remain at va- 
rious favored points, thus promoting uneven development of the country, 
unless a super-organization of the carriers were permitted amounting to 
practical country-wide unification of the railroads, or the Commission 
were given an authority to disregard competition in fixing rates which it 
has never hitherto been given. 

Protection to the public, in the event of such large-scale combina- 
tions, through minority directors representing the Government would be 
disappointing. There are also practical objections, described in the 
report as follows: 


It is difficult to visualize a grant by Congress of a right to private interests 
to monopolize railroad transportation within a great region, to say nothing 
of extending such authority, in one way or another, over the entire country. 
It is probable that there would be less general opposition to public ownership 
and operation than to such a proposal. 
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PuAN III 


Plan III is premised on much the same views with respect to the 
efficacy of Plan I as are held by those who believe in Plan II. Instead of 
stopping at some midway point, it would go at once to the end of the 
road and embark upon public ownership and operation. 

The report outlines what the Coordinator regards as a sound method 
of acquisition, and the best plan for operating the railroads when 
acquired through a corporation, the United States Railways, controlled 
by the Government and directed by 5 Public Trustees. 

Advantages. The report states the advantages of public ownership 
and operation as follows: 


1. The acquisition by the Government, with provision for an interim 
rental pending final settlement, would at once stabilize the railroad financial 
situation. These temporary rentals could be fixed at a level which would prevent 
financial collapse of further large railroad companies. 


_ 2. Government credit would at once be available for rehabilitation and 
improvements. Such expenditures would be of great benefit to the capital 
goods industries. 


3. The opportunities for economies would at once be at a maximum. 


4. The complex situation created by Government regulation of privately- 
owned companies would be much simplified, and there would be far less division 
of responsibility than now exists. 


5. While it would be essential to make the industry self-supporting, if 
possible, rates could otherwise be influenced by considerations of public policy 
to a much greater extent than at present. 


6. Steps found necessary for the good of the industry by the Public 
Trustees in charge would meet with less public resistance than at present. 


Disadvantages. The Coordinator believes, for the reasons stated in 
his First Report, that the ordinary and grosser dangers commonly be- 
lieved to be attendant upon public ownership and operation could be 
avoided, but that there are certain special dangers under present abnor- 
mal conditions. These are: 


1. The Federal Government now has a debt which exceeds the maximum of 
the World War period, and it cannot avoid many further and heavy expenditures. 
A direct or indirect indebtedness of several billion dollars created by the 
acquisition of the railroad properties might add to this burden, to the extent 
that such indebtedness was not self-sustaining. No one.can be sure what the 
amount might be, what fixed interest obligations it might impose, or the extent 
to which earnings would cover those obligations. The courts are likely to 
resolve doubts, in connection with compensation, in favor of the owners of the 
properties. 


_ 2. The economies which Government acquisition and operation would 
immediately make possible are largely of the labor-saving variety. At a time 
when millions of men are unemployed, Congress might well be disposed to 
control the discretion of the Public Trustees in this matter. Unification or 
other economy projects might be postponed, and employment increased to make 
up deferred maintenance. If so, the Government would be left with a large 
deficit to make good. Aside from the immediate financial effect, the nationalized 
railroads would start off as a subsidized institution. 
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3. The railroad rate situation would be difficult to handle under present 
conditions. Many producers think the rates are too high and hinder the 
restoration of prosperity. Congress might well be disposed to control the 
discretion of the Public Trustees in this matter also, and require many rate 
reductions to be made. An undiscriminating attack on this problem would 
have unfortunate results. 


4. With Government credit fully available, great pressure would at once 
be exerted by the capital goods producers for modernization of railroad 
equipment and facilities. While such modernization is desirable, it can easily 
be done too precipitately, in advance of needed experimentation and develop- 
ment. Here again there might be a tendency to control the discretion of the 
Public Trustees in ill-advised ways. 


5. Government operation of all the railroads would create a_ difficult 
problem of administration and organization. While not insoluble, it might 
take time to find the right answer. Pending the development of the best type 
of organization, the deficit from operation might mount rapidly, a_ serious 
matter under present conditions. 


6. While the railroads would be publicly owned and operated, their com- 
petitors would continue under private ownership and management. This would 
create complications hard to foresee, but they might well be serious. 


CONCLUSIONS 


Plan III contains the greatest potentialities of good and at the same 
time the greatest possibilities of harm. Under present conditions par- 
ticularly, it would be essential to its successful operation that the Public 
Trustees be given an absolutely free hand. Only an enlightened and 
sustained foree of public opinion could accomplish this result, and the 
Coordinator has as yet seen no evidence of such public opinion. It would 
be dangerous to take so far-reaching a step until the country is prepared 
to welcome it and to lend it the support and protection essential to its 
success. 


Plan IT does not appear either desirable or feasible. 


Plan I has neither the potentialities for good nor the possibilities of 
financial harm of Plan III. Its greatest fault is that its good results 
will be accomplished rather slowly. On the other hand, if well adminis- 
tered and given whole-hearted support both by the Government and by 
the carriers, it holds forth much promise. The key to its success would 
largely be in the hands of the railroad managements. It is clear that 
under present conditions, with the rapid development of competitive 
means of transport, railroad methods must be changed radically, and 
in the direction of cooperation, collective action, and coordination. Half 
measures and compromises will not do. If the railroad managements 
perceive this and are able to subordinate their individual interests to 
the general good of the industry, they can make a success of Plan I, and 
the Government can give them much help. If this plan does not prove 
successful, either Plan II or Plan III will be inevitable, and the proba- 
bilities lie with the latter. 
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Under present conditions, the Coordinator recommends Plan I, and 
that every effort be made by all concerned to make it work. 


The following list indicates the nature of the Bills which the Coordinator 
recommends: 


1. A bill for the Federal regulation of water carriers and wharfing- 
ers, in both interstate and foreign commerce, by the Interstate Commerce 
Commission. 


2. A bill for the Federal regulation of highway motor carriers and 


brokers by the Interstate Commerce Commission. 


3. A bill for the reorganization of the Interstate Commerce Com- 
mission, including the establishment of a Coordinator of Transportation. 


4. A bill providing dismissal compensation for railroad employees 
displaced through coordination projects. 


5. A bill for the revision of Section 77 of the Bankruptcy Act, 
relating to railroad bankruptcies and reorganizations. 


6. Four bills amending the Interstate Commerce Act: 


(a) To enable the Commission to prescribe minimum as well 
as maximum joint rail-water rates, and to establish through railroad 
routes regardless of the ‘‘short-hauling’’ of any carrier. 


(b) To inelude ports and gateways in the protection of Sec- 
tion 3 against undue preference or prejudice. 


(ec) To restore Section 4 to substantially the form which it 
had prior to 1920. 


(d) To limit further the right to reparation for damages due 
to violations of the Act. 


THE ComMISSsION’s PosiTIon 


The Commission endorses recommendations (1), (2), (5), and (6), 
except that two commissioners do not concur in (6) (c). The Commis- 
sion expresses no opinion on (4). All but Commissioner Miller disap- 
prove (3), for reasons briefly stated in the letter of transmittal signed 
by the Chairman. 
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The Interstate Commerce Commission, speaking through Chairman Hugh 
M. Tate, differs somewhat with the Coordinator in some of his recommenda- 
tions, and in a letter to the President and Congress sets forth its views, 
The letter follows: 


January 23, 1935. 
The President ; 
The President of the Senate; 
The Speaker of the House of Representatives. 


Sirs: 


As required by law, we transmit a report and recommendations from 
the Federal Coordinator of Transportation, and have the honor to com- 
ment upon his recommendations. 

The report of the Coordinator is a clear and authoritative exposition 
of the transportation situation, based upon wide and thorough research 
and knowledge, and his findings and conclusions are of great value as 
aids to an understanding and discussion of the important and difficult 
public problems with which he deals. At the outset we state that we 
concur in his conclusion that it is not now sound policy to attempt to im- 
prove the transportation system by recourse either to compulsory grand 
consolidations, or to government ownership and operation, and that the 
wiser course is to improve and extend the regulation of the various trans- 
portation agencies. 

We desire to recall that on January 20, 1934, we transmitted to the 
President and to the Congress the first report made by the Coordinator. 
As that report made no specific recommendations ealling for further 
legislation, our duty under the law being merely that of transmittal and 
of comment upon recommendations, we transmitted the report without 
expression of opinion on the discussion contained therein.? 

On March 10, 1934, we transmitted the second report of the Coordi- 
nator. In that report he made certain specific recommendations for legis- 
lation, and we commented thereon.” 

The Coordinator prepared and submitted bills, based on his report, 
to earry his recommendations into law, which covered the following sub- 
jects : 

1. The regulation of motor carriers in interstate and foreign com- 
merce. , 

2. The regulation of water carriers in such commerce. 

3. Amendment of various provisions of the Interstate Commerce 
Act, in respect of (a) prescription by the Commission of minimum as 
well as maximum joint rail-water rates, and establishment of temporary 
through routes, and of through rail routes where deemed necessary in 
the public interest regardless of the short-hauling of any carrier; (b) in- 
clusion of ‘‘ports’’ and ‘‘gateways’’ within the provisions of Section 3 
of the Act so as to protect them against undue preference and prejudice; 
(ec) restoration of the so-called long and short-haul and aggregate-of- 
intermediates provisions of Section 4 of the Act to their form prior to 


1 Senate Document No. 119, 73d Congress, 2d Session. 
2Senate Document No. 152, 73d Congress, 2d Session. 
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the Transportation Act, 1920; and (d) shortening the periods of limita- 
tions with respect to reparation claims to one year in the case of over- 
charges and undercharges, and to 90 days in the case of all other claims. 
The four bills covering the subjects outlined in this paragraph are now 
again recommended by the Coordinator, and are reproduced as Appendix 
XI to the report now transmitted. 

In transmitting the second report of the Coordinator and his recom- 
mendations, we expressed the opinion that enactment of the bills for the 
regulation of motor and water carriers was imperatively necessary under 
the then conditions, and that the bill to amend the Interstate Commerce 
Act, relating to through routes, should be considered in connection there- 
with. We unanimously recommended that if the Congress should find 
it impossible or impracticable to undertake to enact all three classes of 
proposed legislation, precedence should be given to the motor and water 
carrier bills, and to the through route bill. We were also unanimous in 
recommending the enactment of the suggested amendments of the Inter- 
state Commerce Act, with the exception that Commissioners Lee (then 
Chairman) and MeManamy did not concur in any amendment relating 
to Section 4 of the Act. Our views as to the desirability of such legis- 
lation remain unchanged. 

As the result of further study, the Coordinator has now.modified in 
certain details the motor carrier and water carrier bills submitted in his 
second report; essentially, however, they are the same that were con- 
sidered last year. He now recommends their adoption as modified. In 
this recommendation we concur, and we urge speedy adoption. The bills 
for the regulation of water and motor carriers we regard as vital. Upon 
their early enactment depends the preservation and development of a 
healthy, adequate, coordinated system of transport for the nation. We 
can have such a transport system only by unified regulation of these 
important, competing agencies; and the public needs and welfare must 
be the activating principle in such unified regulation, so that all forms 
of agencies for carriage may prosper within their appropriate fields, and 
the national transportation requirements may be met. 

The Coordinator submits certain other bills and recommends their 
adoption. The bill to amend section 77 of the Uniform System of Bank- 
ruptey Act, as amended, is not connected with or dependent upon the 
disposition to be made of the bills previously outlined. From our ex- 
perience in the administration of the present law, which was intended to 
facilitate needed reorganizations of railroads, we believe that the pro- 
posals of the Coordinator measurably improve the procedure under the 
Bankruptey Act, and we recommend enactment of the bill he proposes. 

The bill proposed to provide for dismissal compensation deals with 
a subject which is not within the scope of any functions which Congress 
has hitherto imposed upon us. The importance and novelty of the sub- 
ject are such as to demand wide and careful study and thorough famili- 
arity with wages and working conditions such as we do not possess in 
our corporate capacity, and could have no present opportunity to obtain 
without undue delay in transmitting this report. We therefore make no 
‘omment upon the dismissal compensation bill. 
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The remaining bill is recommended by the Coordinator, but con- 
ditional upon the enactment of the water and motor carrier bills. It 
sets forth in much detail a plan for a reorganization of the Interstate 
Commerce Commission along novel and complex lines. We ean not 
recommend its adoption. 

1. To attempt to work out in detail a reorganization of the Commis- 
sion is premature and undesirable until the intent of the Congress with 
respect to the imposition of added duties, if any, is made known with 
such reasonable clearness as to permit intelligent planning of the form of 
administration which will presumably meet the scope and demands of the 
new legislation. There is little profit in present discussion of reorgani- 
zation of the Commission to meet duties which are yet wholly hypotheti- 
eal. If new duties are to be delegated to the Commission, and their sub- 
stantive features are sufficiently determined, we stand ready to aid in 
the formulation of any of the adjective or procedural features of the 
plan. 

2. Any present increase in the number of Commissioners is un- 
necessary from the standpoint of efficiency in work, and should be left 
for consideration until after the Commission may have had experience 
with any new duties which may be imposed. 

3. It is not possible to prescribe by law with precision and in ad- 
vance the form of administrative organization and detailed assignments 
of functions, duties, and methods of operation among rigidly fixed divi- 
sions of the Commission which will best enable us to perform the duties 
which may come upon us in the future. It is, rather, the part of sound , 
policy to leave the details of the organization to the body which will be 
charged with continuing responsibility for results. Even without change 
in duties, the form of organization best adapted to performance of 
functions necessarily changes from time to time, and to achieve efficiency 
the organization form should be capable of prompt alteration in response 
to changes in circumstances or Commission personnel. An act of Con- 
gress should not be requisite to enable the Commission to make necessary 
changes in its internal organization. 

4. By but slight amendment of sections 16a and 17 of the Interstate 
Commerce Act, the Commission would be enabled to accomplish every 
one of the major changes in procedure and organization which the 
Coordinator proposes shall be fixed rigidly by statute, except as to an 
increase in the number of commissioners, to which we have already re- 
ferred. This would permit experimentation with the general form of 
organization proposed by the Coordinator, and would possess the ad- 
vantage of permitting prompt rectification of unforeseen errors in plan- 
ning without waiting for an amendment to the law. It would also be 
consistent with the traditional policy of Congress in its imposition of 
duties upon its administrative agencies, to state the general rule and 
leave the details, including matters of procedure and internal organiza- 
tion, to be filled up by the tribunal which it charges with responsibility 
for results. 

The existing law gives us wide powers as to delegation of functions 
to divisions of the Commission, and to individual commissioners or to 
boards of employees. Although such powers of delegation could well be 
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widened if a considerable number of new duties should be imposed upon 
us, under the existing law we have been able promptly and repeatedly, 
and without increase in our own number, and generally with no increase 
in personnel, to undertake and administer new functions of an important 
character. Examples are found in the ear service act, Reconstruction 
Finance Corporation Act, the Public Works Administration improve- 
ments, the railroad reorganization provisions of the amended Bankruptcy 
Act, railway mail pay act, railroad retirement act, railway labor act, 
standard time act, and most recently, the air mail act. 

Further, we have had positive and unsatisfactory experience in 
operating under unnecessarily rigid statutory limitations upon the form 
of our organization. For many years the law required the valuation 
division of the Commission to consist of five members, although three 
sufficed for all other purposes. This hindered the prompt performance 
of the work, and contributed nothing to either aceuracy or efficiency. 
Finally, at our request, Congress amended the law by striking out this 
requirement. 

We will be prepared to submit forms of amendment to the Interstate 
Commeree Act which will give us all necessary power to divide our 
functions in such a broad way as the Coordinator suggests, if study and 
experience show such a division is necessary to meet any new duties. 

5. But we do not agree that any such radical reorganization is 
now called for or is desirable. The plan seems to us to have positive 
disadvantages. The so-called Control Board, proposed to be set up from 
among members of the Commission, will in essence be the Commission. 
The remaining members, more than a majority of the whole number, 
while still to be called Commissioners, will be little more than examiners, 
and privileged to vote in the disposition of but a limited class of cases. 
While theoretically they will be equals with the commissioners who are 
to sit as members of the Control Board, they will have no voice in any 
matters of administration; they can not advise with their colleagues, 
except through courtesy; and they will not join in the reports of the 
Commission to Congress. Such a form of organization must result in 
discord and in inefficiency and lack of concert of action. 

6. The Commission needs no additional statutory authority to 
select one of its members to be a permanent or continuing chairman, 
but is not as a body convinced that such a course is desirable. From 
1887 until 1910 the policy was to elect a Chairman who continued to serve 
as such until the expiration of his office as Commissioner. The results of 
experience of 23 years with this policy left no doubt in the minds of the 
then members of the Commission that the policy of annual rotation in 
the office, while possessing disadvantages, was better than that of a 
permanent chairmanship, which had developed more serious drawbacks. 
Nor do we regard the Coordinator’s proposal for centralization of admin- 
istrative powers in a single commissioner as a sound or desirable policy. 

7. While we recognize the necessity for intensive research in the 
field of transportation and for better machinery for putting the resulting 
conclusions into operation, all with an eye to the national interest, we 
suggest for consideration whether the vesting of such a duty in a single 
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official outside the industries affected will not result in a lessening of the 
individual and collective efforts of the carriers for their own self-help. 
It is at least arguable that research and planning should be left primarily 
to the transportation industries, and indeed that this should be under 
a mandate from Congress, possibly with governmental participation and 
supervision centered in a bureau of the Commission headed by a Com- 
missioner assigned for the purpose. The railroads of the country have 
entered upon this task by a reorganization and consolidation of their 
cooperative organizations. They should at least be permitted to attempt 
to demonstrate the efficiency of the organization which they have created. 
In other transportation industries the machinery already exists which 
ean be put to work along more desired lines, and the Congress could 
require all of them so to organize themselves as to be in condition to 
carry out the purposes for which the Coordinator was created. 

We have confined our comments to the principles involved in the 
Coordinator’s proposals, and we do not deem it necessary now to com- 
ment upon details of the proposed bills: Whenever desired, we will com- 
ment on particular phases of the bills submitted, and the divergent views 
of individual commissioners as to these bills, if any, can then be made 
manifest. 

Commissioner Miller concurs in the foregoing, except that he favors 


the plan proposed by the Coordinator for the reorganization of the Com- 
mission. 


Respectfully submitted, 


Hvueu M. Tate, Chairman. 





Is Government Ownership of The Railroads, 
The Answer?* 


By Karu Knox GARTNER 


HEN a man of the experience and background in the field of trans- 

portation regulation such as Coordinator Eastman, in response to a 
public duty to advise the Nation such as had been imposed upon him by 
Congress and the President under the Coordinator Act, announces that 
the only ultimate solution of our transportation problems lies in Govern- 
ment ownership and operation of our railroads, such pronouncement 
must be given the most serious consideration. 

If Government ownership of the railroads is the only ultimate solu- 
tion, wherein lies the soundness of Coordinator Eastman’s further pro- 
posal and advice, that although there is but this one ultimate solution, 
the time is not now opportune for the Government’s buying the railroads 
from their private owners because of the great strain that would be 
placed upon Government finances? 

The acquisition by the Government of the railroads will probably 
entail the same financial strain relatively at any later date on which 
they may be taken over and purchased. The Government through the 
Interstate Commerce Commission has found that the original cost of the 
railroads for rate making purposes as of December 31, 1932 with value 
of land, working capital, materials and supplies as of June 1, 1933 is 
$26,232,019,220.00. As of December 31, 1932 the par value of all Class I, 
II and III earrier stocks was $10,114,000,000 and bonds $14,723,000,000. 
Most of these stocks and bonds in amount are listed on the New York 
Stock Exchange. On January 1, 1934 the market value of all such stocks 
listed was $3,140,936,637 and bonds $7,008,263,220. On March 1, 1933 
the market value of these stocks was $2,079,704,868 and bonds 
$5,763,178,933. But on September 1, 1929 these stocks had an aggregate 
value of $11,270,560,149 and bonds $9,097,704,868. 

Theoretically, the railroads whose stocks and bonds were listed on 
the New York Stock Exchange could have been purchased on March 1, 
1933 for a total of $7,842,883,801 or about 38.4% of $20,378,265,017, 
what they would have cost on September 1, 1929. 

If we go ahead now aggressively attacking the situation by requiring 
stabilization in those forms of transportation that are now competing 
unfairly with the railroads and thereby restore that equilibrium in the 
industry that will increase the earning power of the railroads and in- 
crease the price of their stocks and bonds, won’t the railroads cost the 
Government more after all of this rehabilitation has been effected 
through Governmental direction and financing, if ultimately the Govern- 


a must buy and own and operate the railroads as the only ultimate 
solution ? 


—_— 


*Part of an address, delivered before the Public Utility Law Section of the 


om" Bar Association at the annual meeting in Milwaukee, Wisconsin, August 
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The most elemental business judgment would seem to dictate the 
buying of the railroads now when the price is lower than it will be after 
the Government has used its directing cooperation and finances to re- 
habilitate these properties, if ultimately the railroads must be Govern- 
ment owned and operated. 

The fear that Coordinator Eastman has for undue strain upon 
Government finances entailed in any present acquisition of our railroads 
is entirely without foundation. The present private ownership of our 
railroads is in the hands of the general public, represented by pieces of 
paper referred to as stocks and bonds. These pieces of paper in the last 
analysis, evidence an obligation specific in the case of bonds, less specific 
in the case of preferred stock and only implied in the case of common 
stock of the issuing company, to pay certain returns as interest or 
dividends. As long as the properties have earnings enabling them to 
make the returns contemplated there is not much concern about the 
principal involved and evidenced on these pieces of paper. When earn- 
ings are adequate, repayment of principal is a simple refunding propo- 
sition which in practical effect amounts to an exchange of a new piece 
of paper for the old. 

All that would be necessary for the Government to take over the 
railroads from their private owners would be the necessary enabling act 
authorizing immediate transfer to the Governmental agency set up to 
operate them and providing for an administrative bureau to determine 
afterwards and fix the price basis for the exchange of a new piece of 
paper issued by the Government for the old pieces of paper now in the 
hands of the public. To be Constitutional the price finding of this ad- 
ministrative bureau would have to be made subject to judicial review as 
to the compensatory nature of the price found. Immediately upon the 
fixing of the price basis the Government would offer in exchange for the 
pieces of paper in the hands of the public, a new piece of paper carrying 
the full backing of the Federal Government according to the basis of 
exchange so fixed. Any court contest would only hold up the exchange 
of those actually contesting. In spite of any ramifications of procedure, 
the practical effect of the whole operation would in the ultimate be an 
exchange of a new piece of paper issued by the Government for the old 
piece of paper in the hands of the publie issued by some railroad com- 
pany. There are very few sound thinking Americans under any other 
circumstances than a condition entailing Government operation who 
would not rather have in their possession a piece of paper issued by the 
United States Government than a piece of paper issued by a railroad 
company no matter what its resources. 

How could such an exchange of pieces of paper put a strain upon 
Government finarices such as to deter and absolutely prohibit the present 
acquisition of these properties when their market price is low, when and 
if they must ultimately be taken over and owned by the Government as 
the only solution to the problem? 

The only financial strain upon Government resources that could 
possibly arise under Government ownership would be when it developed 
that the Government could not operate these properties as efficiently as 
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their private owners and there were not earnings sufficient to make the 
returns to the holders on the pieces of papers issued by the Government 
in the exchange made. Then there would be financial strain and plenty. 

Such is the financial strain that Coordinator Eastman really fears. 
For he knows as every other reasonable man fully understands, that no 
Government operation lacking the incentive of private profit is or can 
be as efficient as an operation under the profit system where fair compe- 
tition is maintained. 

The Postal Service is usually cited as a challenge of the accuracy of 
the proposition just stated. But the Postal Service is not a Government 
operation. The Government does not carry the mails. The mails are 
earried by private carriers, and the efficiency of the Postal Service such 
as it is, is enhanced by the fact that these privately owned and operated 
agencies are competing with one another for the business of carrying the 
mails and must maintain time schedules that this competition creates, 
fosters and maintains. The Government only collects and distributes 
the mails at termini and if this part of the Postal Service were or could 
also be performed by private agencies operating in competition, the 
Postal Service could be performed no doubt, at much less cost and much 
more efficiently. 

If the Government took over only the railroads and left all of the 
competing forms of transportation in private ownership and operation, 
some Governmental administration of these competing forms of trans- 
portation would have to be resorted to as a supplement to the scheme of 
railroad ownership in order to make the other forms of transportation 
complementary to the railroads, by fixing the minimum charges at which 
these competing forms of transportation might operate in competition 
with the Government operation by railroad. Otherwise the Government 
owned and operated railroads would be quickly denuded of their traffic 
by competitors for whom the Government was furnishing and maintain- 
ing highways under political pressure at no cost to the private operators. 

In the event that the ownership and operation of the railroads were 
supplemented by a regulating authority empowered to fix the minimum 
charges of the competitors of the railroads owned by the Government, 
such regulating authority because of the fact that any deficit incurred 
by the Government operation would be made up from taxation, would 
be subjected to irresistible political influence in the fixing of the rate 
differentials between the railroads on the one hand and the competing 
forms of transportation on the other. Every end of true economy in 
transportation would be defeated by this political pressure and eventual- 
ly deficits from railroad operations would be piled up that would be pro- 
hibitive. Instead of restoring to the rails that proper portion of traffic 
that the National interest demands, or that relative costs of transpor- 
tation dictate, to afford economic and efficient railroad transportation, 
the resulting differentials under political pressure would be made to 
favor the private operation in competition with the Government rail 
operation, by affording the private operation a rate differential that 
would divert further traffic from the rails. The unit cost of rail oper- 
ations would inerease as its declining traffic was bled from it, leading 
necessarily to a correspondingly higher level of rail rates. 
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If all the competitors including the rails remain privately owned 
and operated, any Governmental authority empowered to fix differentials 
will not be subject to such political pressure because any deficits incurred 
cannot be dissolved by taxation. Government ownership of the railroads 
would therefore only serve to defeat the coordination by an independent 
Governmental authority which obviously must be set up in any event 
as a supplement to Government ownership of railroads. 

If Government ownership of railroads cannot of itself bring about 
the necessary coordination between competing forms of transportation 
and a supplementary Governmental authority is required, wherein is 
Government ownership of railroads itself of any utility at all? 

Certainly Government ownership of railroads is not necessary in 
order to effect every coordination between railroad operations that 
might be brought about under Government ownership. A Transporta- 
tion Administrator can require all pooling of railroad services that 
could be obtained through coordination under Government ownership 
providing the resulting divisions of revenues to participating carriers 
is compensatory for the contribution made to the joint enterprise. What 
this just compensation must be is in the final analysis a judicial question 
to be determined by the courts in a case of dispute and as long as all 
such actions of a Transportation Administrator are made subject to 
judicial review, his field of coordination is co-extensive with that of a 
Director General under Government ownership and operation. 

Likewise all other economies of operation that can be obtained by a 
Director General under Government ownership of the railroads can be 
equally effected by a Transportation Administrator that is made inde- 
pendent politically. 

On the other hand it must be admitted by the advocates of Govern- 
ment ownership of railroads that such operation affords no incentive for 
private initiative or profit which are the main springs of all efficient 
business activity. Instead of affording any such incentive, Government 
ownership fosters administration that is subservient to political in- 
fluence which is the enemy of efficient and economical operation. 

It must be admitted, however, that Government ownership and 
operation of the railroads is a matter that cannot be lightly dismissed if 
for no other reason than that it offers the most intriguing potentialities 
politically. In the hands of demagogues this proposal. must necessarily 
have an almost irresistible public appeal. It is one of those propositions 
that in spite of the fact that it has not a single merit to justify it, never- 
theless, possesses those political possibilities that make it the much 
sought vehicle on which the clever politician rides to power. 

The potentialities favorable to the adoption of the idea of Govern- 
ment ownership of the railroads are further enhanced by a suppressed 
hope on the part of large owners of railroad securities that in case their 
properties are taken over under a regime of Government ownership, they 
ean force through court action a price settlement based upon the physical 
valuation of railroads that has about been completed by the Interstate 
Commerce Commission, which valuation is greatly in excess of the market 
value of the securities representing the ownership of these properties at 
this time and probably for a long time to come. 
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It must be obvious, however, even upon casual consideration that 
Government ownership and operation of the railroads alone will not 
meet a situation which demands, primarily, stabilization or coordination 
of truck or bus with railroad, boat line with railroad, pipe line with 
railroad, or airline with railroad and in turn coordination of each with 
each other. If the Government owns all of the railroads, stabilization 
and coordination between railroads can be hoped for in time, but such 
coordination is secondary. What is primarily required is stabilization 
of the various forms of transportation operating in competition with the 
railroads to bring about a condition of fair competition and coordination 
between the competing forms of transportation. This stabilization for 
trucks, buses, boat lines and all the rest can only be attained by the 
same methods by which stabilization was obtained for the railroads, viz: 
requiring all charges to be published and filed and making it illegal to 
charge, collect or pay anything other than the published rate; the keep- 
ing of uniform accounts designed to reflect cost of operation; the report- 
ing of the statistics showing costs; and a requirement that no unit in 
any form of transportation may charge less than the cost of the lowest 
cost operator of that kind of transportation between any two points 
that may be involved. But manifestly not one whit of such stabilization 
and coordination can be achieved by the Government’s taking over and 
owning only the railroads. If ownership is to be the ultimate solution, 
then Government must take over not only the railroads but every other 
competing agency of transportation. 

Coordinator Eastman in making his recommendation that Govern- 
ment ownership of the railroads is the only ultimate solution, recognizes 
that for Government ownership of railroads to be feasible it will prob- 
ably be necessary for Government to also own and operate all other forms 
of transportation. If all forms of transportation, that is, if all trucks, 
all busses, all boat lines, all air lines, all pipe lines and all power trans- 
mission lines as well as all railroads are Government owned, we will have 
achieved a state of things so closely approximating Communism that any 
further consideration of the Eastman proposal becomes nothing less 
than an analysis of the advantages or desirability of a Communistic 
form of Government as opposed to those of the capitalistic form. 

In the final analysis, therefore, Coordinator Eastman in proposing 
Government ownership of railroads is in fact proposing nothing less than 
that we embark upon a road that apparently must inevitably lead us to 
Communism. 

The communistic form may be a better form of government than 

the profit system. The makers of our Constitution did not think so, 
however. They gave us a capitalistic form of government. Theirs was a 
deliberate choice based upon the experience of every government that 
had ever existed in the world many of which embraced the features of 
collectivism characteristic of Communism. 
_ Communism in its essential characteristic is the antithesis of capital- 
ism. For that reason it would seem to be highly irrational to attempt to 
rehabilitate the transportation system under a capitalistic form of 
Government by the application of schemes that necessarily comprehend 
the communistie method. 
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This does not mean, of course, that the transportation system oper- 
ated under a capitalistic form of government set up by a written con- 
stitution cannot or may not be stabilized and rehabilitated in the hands 
of its private owners pursuant to Government planning designed to 
save the private interest and simultaneously serve the public interest so 
as to realize the full benefit of incentive under the profit system which is 
wholly lacking in the communistie system. 

With all due respect for such a high authority as Coordinator 
Eastman, the ultimate solution of our transportation problem, so long 
as we remain a capitalistic form of Government, must, obvious y, be 
found in some Governmental form other than Government ownership. 





Senate and House Committees on Interstate 
Commerce 


HE membership personnel of the Senate Committee on Interstate Com- 
merce and the House Committee on Interstate and Foreign Com- 
merce are reproduced below for your convenient reference : 
SENATE COMMITTEE 


Burton K. WHEELER, (Chairman), Montana 


Elison D. Smith, South Carolina 
Robert F. Wagner, New York 
Alben W. Barkley, Kentucky 

M. M. Neely, West Virginia 
William H. Dieterich, Illinois 
Augustine Lonergan, Connecticut 
Huey P. Long, Louisiana 

Fred H. Brown, New Hampshire 
Homer T. Bone, Washington 

A. V. Donahey, Ohio 


Sherman Minton, Indiana 

A. Harry Moore, New Jersey 
Harry S. Truman, Missouri 
James Couzens, Michigan 
Jesse H. Metcalf, Rhode Island 
Daniel O. Hastings, Delaware 
Wallace H. White, Jr., Maine 
James J. Davis, Pennsylvania 
Henrik Shipstead, Minnesota. 


House CoMMITTEE 


Sam Raysurn, (Chairman), Texas 


George Huddleston, Alabama 
Clarence F. Lea, California 

Robert Crosser, Ohio 

Parker Corning, New York 

Alfred L. Bulwinkle, North Carolina 
Virgil Chapman, Kentucky 

Paul H. Maloney, Louisiana 
William P. Cole, Jr., Maryland 
Samuel B. Pettengill, Indiana 
John G. Cooper, Ohio 

Charles A. Wolverton, New Jersey 
P. G. Holmes, Massachusetts 

B. C. Reece, Tennessee 


Edward A. Kelly, Illinois 
Edward A. Kenney, New Jersey 
George C. Sadowski, Michigan 
Joseph P. Monaghan, Montana 
John A. Martin, Colorado 
Edward C. Eicher, lowa 
Theodore A. Peyser, New York 
Thomas J. O’Brien, Illinois 
David D. Terry, Arkansas 

Carl E. Mapes, Michigan 
James Wolfenden, Pennsylvania 
Schuyler Merritt, Connecticut 
J. W. Wadsworth, Jr., New York 





Air Mail Docket No. 1—Proposed Report— 
Historical Record 


IR MAIL Docket No. 1 promises to make history in that it is the 
first report on recommendation of any substantial character emanat- 
ing from the I. C. C. since that body was charged with certain responsi- 
bilities under the law in connection with the proper charges that should 
apply to the handling of air mail by regularly established transport lines. 
The report proposed by the Bureau of Air Mail of the I. C. C. con- 
sists of some 200 pages, many of which are in the form of exhibits and 
statistical in nature. The report is a complete survey of the entire ques- 
tion of transportation by air as related to the handling of mail and will 
undoubtedly be used as an index or guide for some time to come by those 
interested in the subject. Space will not permit a comprehensive analysis 
of the report here. It is suggested, however, that most of the air lines 
are being operated at a loss and that the Commission should fix and 
publish fair and reasonable rates for the transportation of air mail by 
airplanes and that the service connected therewith over each air mail 
route should be ascertained upon the weight of the mail, computed at 
the end of each calendar month on the basis of the average mail load 
earried per mile over the route during such month. Certain suggestions 
are made for each route, a base named per airplane mile, ete. 





Dinner and Dance At Washington, D. C. 
January 10th Well Attended 


a: advantage of the large number of out of town members who 
were in Washington attending the oral arguments in Ex Parte 115, 
the Washington Monthly Luncheon Committee, headed by R. Aubrey 
Bogley, arranged a dinner and dance at the Press Club which was at- 
tended by about 100 members and guests. Hon. Josh Lee, member of 
Congress from the Fifth District of Oklahoma, was introduced by Mr. 
H. D. Driscoll, our genial Secretary, and made a very entertaining speech. 
A delicious turkey dinner was served after which there was dancing 
until 12:30. Such social contacts afford a better understanding among 
members. 
» The other members of the Washington Committee, in addition to 
Mr. Bogley are Harry C. Ames, Edwin F. Morgan, A. Rea Williams and 
Henry J. Saunders. 





Vacancy On I. C. C. 


The term of Commissioner Patrick J. Farrell expired December 
31st, and no one has been named as yet to fill this place. Rumor has 
it that there are a number of candidates for the place, some of whom 
are well known to the practitioners throughout the country. 
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New Slant on Commission Reorganization 


|‘ A monograph entitled ‘‘A Cure for the Bureaucracy that has De- 
veloped in the Regulation of Interstate Transportation’’, by Karl 
Knox Gartner, that is just off the press, the author, discusses the de- 
cisions of the Supreme Court in the Abilene Cotton Oil Company ease, 
the Procter &@ Gamble Company case and the Arizona Grocery Company 
ease, to show that their effect has been to convert the Interstate Com- 
merce Commission into a complete bureaucracy, at least, in so far as the 
patrons of the carriers are concerned. 

A separation of the judicial functioning from the administrative 
and legislative functioning is proposed as the only cure for the unconsti- 
tutional concentration of powers in the Commission that these decisions 
have apparently brought about. This separation may be accomplished 
in the author’s view, by transferring to an administrative agency which 
for the sake of efficiency would be headed by a single administrator, all 
of the functions now performed by the Commission except the adjudica- 
tion of patron complaints for damages, and reorganizing the Commission 
as a completely independent Rate Tribunal to adjudicate such patron 
complaints only at the option of the patron in preference to the same 
jurisdiction coneurrently exercisable by the United States District 
Courts, which court jurisdiction as enacted by Congress in Section 9 of 
the Act to be revived as a real, active concurrent jurisdiction available 
to all patrons who might wish to exercise their constitutional right to 
have a jury declare what rate would have been reasonable for the 
particular transportation in issue. 

In order to resolve as between patrons of the carriers throughout 
the country any ‘‘unreasonable difference’’ in rates or practices under 
similar circumstances and conditions, it is proposed that the Act should 
be amended to make it unlawful for any carrier to make any charge or 
indulge in any practice which is unreasonably different from the charge 
made or practice indulged by any other carrier under similar cireum- 
stances and conditions with respect to any other patron. Jurisdiction 
to find ‘‘unreasonable difference’’ for the future would be placed ex- 
elusively in the Rate Tribunal. Any order of the Rate Tribunal re- 
quiring the removal of ‘‘unreasonable difference’’ found for the future, 
would be complied with by the carriers in concert with the Transporta- 
tion Administrator, by either reducing the rate charged the complain- 
ing patron or raising the rate or rates which were the basis for the 
‘‘unreasonable difference’’ finding of the Rate Tribunal. The Trans- 
portation Administrator in concert with the carriers would have exclu- 
sive authority, subject to court review for confiscation, to fix the general 
level of rates. There could be no conflict, therefore, it is claimed, be- 
tween such future rate orders of the Rate Tribunal and the authority 
of the Transportation Administrator over the general rate level. A chart 
shows graphically the Transportation Administrator and independent 
Rate Tribunal organization. 

It is understood that Mr. Gartner is having a copy of this mono- 
graph mailed to each member of this association. 
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The Railroads and The Mass-Production Principle 


By JAMES QUARLEs * 
Washington, D. C. 


HAT the volume of business and the earnings of the railroads have 
declined direfully in recent years, is a matter of common knowledge 
and also of universal economic concern. 

Obviously the decline is attributable in very considerable part to the 
general blight cast by the depression and to the formidable competition 
of the motor truck, the motor bus, the private automobile and the pipe- 
line. The depression, of course, is no fault of the railroads. As to the 
motor and pipeline competition, both of which began and were well de- 
veloped some years prior to the depression, the case, whether justly or 
unjustly, is pretty generally regarded as being different. Touching that 
feature, many observers perceive an analogy between the railroads and 
the mighty Samson of old, in this: That, lulled into a state of somno- 
lence, if not of actual slumber, by the comfortable sense of security which 
a long-time virtual monopoly of land transportation had induced, the 
railroads were, by that Delilah of over-confidence, shorn of the preserip- 
tive and other priceless advantages which their well-nigh immemorial 
preoccupation of the field gave them, and wist not that motor rivals and 
other Philistines were upon them until much of their traffie already had 
been diverted. However, whether that be a fair view of the matter or 
not, after making full allowance for the part played by the depression 
and by all other contributory and aggravating causes, may it not be true 
that the fundamental, and hence the more efficient and enduring, cause 
of the present plight of the carriers by rail, including the hurt ocea- 
sioned by the competition mentioned, has been and is their adherence to 
an unsound theory respecting charges for their services? 

The policy of the railroad managers, with very few exceptions, all 
along has been to boost freight rates and passenger fares—to exact the 
proverbial last penny the traffic would bear, and evermore than it would 
bear in many instances. In conformity with that policy freight rates 
over extensive sections of the country, and at least in one case covering 
the entire country, have been raised five times in the last twenty years, 
each increase being superimposed upon the rates as raised by all preced- 
ing increases, and the accumulated and compounded increase amounting 
in some instances to 80 per cent or more. Only once has there been a 
general reduction in freight rates, and that, even though but 10 per cent, 
was not voluntary on the part of the railroads. 

How would it do to change that policy, and to try operating the 
railroads on the mass-production principle, that is to say, at low rates and 
fares with a view to tapping the practically inexhaustible reservoirs of 
business which can be opened up in no other way? 

Measured in profits earned, doubtless the most successful industry 
in the land is the low-price automobile factory; the most successful mer- 
cantile business, the five and ten cent store; the most successful amuse- 


*Formerly Chancellor, Circuit Court, Louisville, Ky. Author of Consolidation 
of Interstate Railroads; Recovery and Measure of Damages In Rate Discrimination 
Cases; and Finality of “Negative” Orders of The Interstate Commerce Commission. 
Member of the District of Columbia Bar. 
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ment business, the motion picture theatre; and the most successful pur- 
veyor of prepared food, the cafeteria. Two basic features characterize 
them all, namely, they sell at low prices and to a vast multitude, the 
price and the volume obviously sustaining to each other the relationship 
of cause and effect. 

The railroad business essentially and fundamentally is a mass-trans- 
portation business. Motor truck, motor bus and airplane businesses are 
also, but relatively in a very limited sense. The freight train and the 
passenger train are, preeminently, vehicles for transportation en masse. 
That is their distinctive feature. Hence, it would seem on general prin- 
ciples and rather in the very nature of the case, not only that the rail- 
roads should eonstitute the main transportation agency of the country, 
but also that their primacy as public carriers and the volume of their 
business and their net revenues should grow with the years. But no ser- 
vile adherence to old methods or laissez faire attitude is likely to yield 
those results. 

In considering this question, three fundamental facts are to be kept 
in mind: First, that the railroad business, for obvious reasons, is one 
which is dependent for its suecess upon public patronage on a very large 
seale ; second, that, taken individually, the means of the masses are quite 
moderate ; but, third, that in the aggregate they spell a stupendous pur- 
chasing power. In those three truths, elementary as they are, un- 
doubtedly rests the economic fate of the railroads; and unless those who 
have charge of these carriers come to recognize that fact and its pro- 
found connotations and act accordingly, in the humble view of the pres- 
ent writer the railroads are destined to see even worse days than those 
upon which they are now fallen. To raise rates and fares as a means of 
increasing revenue is to deal with the problem in a very superficial, short- 
sighted and artless way, and to overlook, or at least to disregard, such 
vital factors as the inexorable law of diminishing returns. 

As stated, the course of freight rates and passenger fares has been 
upward. The five freight rate increases already referred to were as 
follows : 

(1) In 1914 a raise of 5 per cent was authorized in what is 
known in railroad circles as Official Territory, which embraces the 
section bounded on the north by Canada, on the south by the Ohio 
and Potomac rivers, on the east by the Atlantic ocean, and on the 
west by the Mississippi river. This, of course, is the region where 
freight traffic is the densest in the entire country. Western rates 
also were advanced. The increases became effective January 15, 
1915, and at somewhat later dates. 

(2) In 1917 a further increase of 15 per cent in class rates and 
in rates on iron ore was allowed in the East; and early in 1918 
specific increases on certain commodities in the South and West as 
well as in the East were authorized. Most of the increases became 
effective August 1, 1917. 

(3) Then in 1918, which was during the war, the Director 
General of Railroads ordered an increase of 25 per cent, with certain 
exceptions. This became effective June 25, 1918. 

(4) In 1920 rates were again raised, the increase being from 
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25 per cent to 50 per cent, and on an average of about 33-1/3 per 
cent. The higher rates became effective August 26, 1920. 

(5) In 1931 the railroads sought a further increase of 15 per 
cent. The Commission did not allow the full amount of increase 
asked, but permitted a surcharge on certain commodities which sur- 
charge averaged about 214 per cent of the total freight revenue. 


What has been the effect of these increases as regards the all-import- 
ant matters of tonnage hauled and the amount of revenue derived 
from it? 

According to the figures as given in the official records of the Inter- 
state Commerce Commission, while the increases in rates resulted in each 
instance in an increase in freight revenues, yet in three out of five cases 
the result reflected a heavy loss in tonnage. The aggregate gain in ton- 
nage for the two instances in which there were gains amounts to 383,- 
736,755 tons, whereas the loss of tonnage in the three instances in which 
there were losses reached the colossal aggregate of 1,109,584,395 tons, the 
loss being thus approximately three times the gain, and the net loss being 
virtually 725 million tons. Manifestly, therefore, the gain in revenue 
was at the expense of tonnage; and tonnage is the railroad’s lifeblood. 
Since, then, the gain in revenue was far more than offset by the loss in 
the source from which the revenue came, the so-called revenue was not 
such in the income sense but rather was in the nature of proceeds of sale 
in liquidation. 

We come now to note the effect of the single general reduction in 
freight rates that has taken place in the last score of years. In 1922 the 
Interstate Commerce Commission ordered a general lowering of 10 per 
cent, effective July 1 of that year. Taking for purposes of comparison 
the calendar year preceding the reduction and the calendar year fol- 
lowing it, we find that in 1921 the total revenue tons hauled by the rail- 
roads was 1,808,835,938, and that the total for the year 1923 was 2,503,- 
117,071, an increase of more than 694 million tons. So likewise as to 
freight revenues. The total for the year 1921 was $4,004,109,277., and 
for the year 1923 it was $4,712,495,170., an increase of more than 608 
million dollars. The significance of those figures would seem plain and 
its lesson convincing. 

So much regarding the effect on the volume of freight traffic and 
freight revenues of raising or lowering rates. 

Next, as to the passenger department. 

Perhaps it will be a matter of surprise to some readers of this arti- 
cle to learn that the extra fare train dates back as far as to the year 1881. 
Nevertheless, it was on October 31st of that year the Pennsylvania Rail- 
road took the initiative in the movement by putting into service an extra 
fare train called the ‘‘Chicago Limited’’, between New York and Chi- 
eago. Its running time between the two cities, a distance of 909 miles, 
was 26 hours 45 minutes, as compared with 30 hours 10 minutes required 
by the fastest trains theretofore. On November 17, 1881, the New York 
Central put in operation a similar train. In subsequent years extra 
fare was charged by those two lines on-:several other of their trains; in 
fact, on all but slow ones and those either departing or arriving at in- 
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convenient hours. Other railroads likewise adopted to a greater or less 
extent the extra-fare-train programme. At the date of this writing, how- 
ever, the extra-fare has been abandoned by most of the other lines, and 
also by the Pennsylvania and the New York Central as to all trains ex- 
cept the Broadway Limited, and the Twentieth Century, respectively, 
the running time of which from New York to Chicago has been reduced 
to 17 hours 45 minutes. Regarding those two trains the current addi- 
tional toll is $10, now ealled ‘‘Extra Service Charge,’’—words which 
distinctly, and quite appropriately, import the quid pro quo idea and 
hence are less calculated to deter than was the stark phrase ‘‘ Extra 
Fare’’. 

Since 1914 there have been two general increases in basic passenger 
fares. They were as follows: 


(1) Effective June 10, 1918, the Director General of Railroads 
ordered an increase in fares from 2.5 cents per mile to 3 cents per 
mile, and also the imposition of a 50 per cent surcharge on Pullman 
fares, the surcharge going to the railroads, not to the Pullman com- 
pany. 

(2) Effective August 26, 1920, fares were increased 20 per 
cent, making the standard fare 3.6 cents per mile. There was 
also the surcharge of 50 per cent on Pullman fares, and the 20 per 
cent increase applied to extra fares also. 

Respecting the increase in 1918, comparing the figures for the eal- 
endar year preceding the raise with the calendar year following it, that is, 
1917 with 1919, it appears that there was an increase in passengers car- 
ried which amounted to something over 101 millions, and also an increase 
in revenue from that source which totaled more than 352 million dollars. 
That, however, was during and immediately following the war, when 
conditions were very abnormal, troops being demobilized and thousands 
of other people obliged to travel who would not have done so in normal 
times. This is evident from the fact that the number of passengers car- 
ried during the calendar year 1916, which was the last before the entry 
of the United States into the war, was 1,048,986,826, whereas in 1919 the 
number had risen to 1,211,021,934, or an increase of more than 162 
millions. 

The increase in fares and the Pullman surcharge, in 1920, reveal 
results that are quite different from those following the increase in 1918, 
during the war. Comparing the calendar years 1919 and 1921, being the 
years immediately preceding and immediately following the raise, it is 
revealed that there was a decline in the number of passengers carried 
amounting to riearly 150 million persons, and in passenger revenue 
amounting to more than 27 million dollars. While the year 1919 does 
not seem an altogether appropriate one for this comparison, since, as 
stated, that year doubtless reflects a substantial increase in travel grow- 
ing out of the war, yet apparently there is no other more suitable for 
the purpose. 

This as to the effect of raising fares. In the solitary instance in 
which freight rates generally were reduced, we have seen that the result 
was a marked increase both in tonnage and in revenue. What results 
have followed the lowering of basic passenger fares? 
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Before dealing in figures, suppose we ask a simple question or two. 
Why do the railroads grant reduced week-end fares, reduced Fourth-of- 
July and other holiday fares, and reduced fares with the ten-day and 
thirty-day return limit? In a word, why reduce fares at all or ever? 
The answer to these questions, of course, is obvious: it is to increase 
travel and thereby to increase earnings. And, presumably, that has been 
the effect of such reductions as just mentioned, else they would not have 
been resorted to by the railroads over a long period of time, as has been 
the case. Yet, despite these results, it seems never to have occurred to 
most railroad executives that the plan might with advantage be put in 
operation on a far broader scale. 

Happily, though, the managers of one of the major systems have 
shown the acumen and the courage to do that very thing, and we wish 
at this point to recite some of the remarkable results which that railroad 
has thereby achieved. The figures are official, being taken from exhibits 
filed by the Southern Railway Company with the Interstate Commerce 
Commission. 

On September 15, 1932, the road mentioned put into effect on the 
part of its system running from Winston-Salem to Goldsboro, N. C., a 
coach fare, good any day in the week, of 1.5 cents per mile, as compared 
with the 3.6 cents per mile theretofore in effect. This is what happened: 
Whereas the number of tickets sold on that division in the month of 
October, 1931, under the former fare of 3.6 cents per mile, was 3,608, it 
jumped in October, 1932, to 11,648 tickets, a gain of 8,040 tickets, or 
222.84 per cent. And the passenger revenues on that division also in- 
creased from $4,109. in October, 1931, to $6,539. in October, 1932, or a 
gain of 59 per cent. The month of November, 1932, as compared with 
the corresponding month in 1931, showed an even larger gain, 3,351 hav- 
ing been sold in the former and 12,078 in the latter, an increase of 8,727, 
or 260 per cent. The passenger revenues for that run showed like 
increases. For November, 1931, they amounted to $4,091. and for No- 
vember, 1932, to $6,743., or a gain of nearly 65 per cent. December, 
1932, showed a gain in tickets sold over the same month in 1931 of 344 
per cent and the revenues a gain of approximately 77 per cent. January, 
1933, was even better, exhibiting a gain in tickets sold of 347 per cent 
and in revenues of 106 per cent. And so on throughout the year, the 
maximum gain being in August, when 388 per cent more tickets were 
sold than had been sold in August, 1931, and 120 per cent more passen- 
ger revenue derived from that part of the line. Even the month of Oc- 
tober, 1933, showed a gain of nearly 55 per cent in tickets sold and ap- 
proximately 23 per cent in passenger revenue over October, 1932, al- 
though the reduced fare had been in effect in the latter month also. 

The company put the 1.5 cents a mile coach fare in effect on Sep- 
tember 15, 1932, between Chattanooga and Knoxville, and the results 
were so satisfactory that on the first of the following February the reduc- 
tion was extended to Bristol. The tickets sold and the revenue received 
both showed handsome gains. 

Effective November 1, 1932, the plan was extended to the part of the 
line lying between Asheville and Murphy, N. C. For the month of No- 
vember the gain in tickets sold over the same month in 1931 was 82 per 
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cent, but the revenue received revealed a negligible decline of 0.72 of one 
per cent. From then on, however, there were large gains in both pas- 
sengers carried and in revenue, the peak being attained in September, 
1933, when the advance in the number of passengers carried as compared 
with the corresponding month in 1932, was from 613 to 5,377, or 777 per 
eent, and in revenue from $623. to $2,189., or 251 per cent. 

The plan was working marvelously, so on January 15, 1933, the 
company put the 1.5 cent per mile coach fare in effect between Norfolk 
and Danville, Va. As a result the road carried 182 per cent more peo- 
ple in February, 1933, than it had carried in February, 1932, and took 
in 32 per cent more money; in March 187 per cent more passengers, and 
nearly 64 per cent more money; in April 329 per cent more passengers, 
and 62 per cent more money. For May and June there were excellent 
gains also, but the percentages not quite so large as in April. 

The part of the line running from Asheville to Charlotte and Salis- 
bury, N. C., shows strikingly how the new plan worked. The 1.5 cent 
eoach fare was put into operation there January 15, 1933. In February, 
1932, the road had sold 2,630 tickets on that part of its line; whereas in 
February, 1933, it sold 9,821, a gain of 273 per cent. In February, 1932, 
it had collected $2,586. from that source; whereas in February, 1933, the 
receipts amounted to $4,579., an increase of 77 per cent. In March, 1932, 
only 2,570 people had ridden on that part of the system, but in March, 
1933, the number had grown to 9,803, a gain of 281 per cent. The reve- 
nue figures for those two months were $2,675. and $4,194., respectively, 
or nearly 57 per cent to the good in the 1933 month. April was still bet- 
ter. In April, 1932, the passengers carried numbered 2,541, whereas in 
April, 1933, 11,055 got aboard, a gain of 335 per cent. In dollars it was 
2,590. in April, 1932, and $4,906. in April, 1933, a rise of 89 per cent. 
And so on, the pinnacle being reached in September. In September, 
1932, the relatively small total of 2,541 took their seats in the coaches, 
whilst in September, 1933, the number swelled to an impressive 15,654, 
the advance being 516 per cent. In September, 1932, the cash drawer 
received $2,896., a modest sum as compared with the $7,841. it gathered 
in September, 1933. The gain per hundred was 170 and a fraction. 

And the foregoing splendid results were accomplished without any 
general increase in the number of trains operated. On the contrary, for 
the periods and lines covered the figures disclose a net reduction in train 
mileage of more than 30,000 miles. Evidently, therefore, it was simply a 
ease of filling up sparsely occupied coaches in trains already in operation. 

Slight wonder, therefore, that the Southern Railway Company 
should have petitioned the Interstate Commerce Commission, at the end 
of the first trial period of the new fare, to extend the leave. And in the 
light of its experience it would seem but natural should it ask a further, 
or even an indefinite, extension. 

Emboldened to some extent, and also in a measure convinced by the 
experience of their sister carrier in the Southern District, the roads in 
the Western District decided to embark upon a similar experiment. Evi- 
dently, though, their doubts and misgivings were sufficiently formidable 
and restraining to prevent a wholehearted emulation in toto of the in- 
spiring example of the southern carrier, so they compromised by reduc- 
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ing their coach fares from 3.6 cents per mile to 2 cents per mile, instead 
of from 3.6 cents to 1.5 cents, as the Southern Railway had done some 
eighteen months earlier. Half-way measures rarely pay. The reduction 
here, while substantial, was hardly sufficient to induce a large enough 
increase in travel to overcome the loss of the 1.6 cents per passenger mile. 
Consequently, for the first three months of the experimental period the 
results showed losses instead of gains in passenger revenue as compared 
with the corresponding three months of the previous year. The declines, 
however, were moderate and on a descending scale, being 8.87 per cent 
for December, 1933, and 4.98 per cent and 4.20 per cent, respectively, for 
January and February, 1934. In March, 1934, the trend changed to up- 
ward, both as to number of passengers carried and as to revenues. In 
that month 6,135,000 tickets, yielding $6,667,879., as compared with 
5,328,000 tickets, yielding $5,504,689., in March, 1933, were sold. How- 
ever, it was in March, 1933, the banks were closed, and that doubtless 
accounts in part for this particular improvement. But, whatever the 
fact may be in that regard, the upward trend continued and was suf- 
ficiently pronounced and encouraging to move the executives of the 
Western Association, at their meeting on April 6, 1934, to extend the 
lower fare another four months from May 31, the date of the expiration 
of the first trial period. Had the managers of the western lines taken 
larger counsel of the impressive results accomplished by the more radical 
action of the pioneer in the movement, and less of the timorousness born 
of long devotion to a different policy, it is highly probable that they, too, 
would have achieved results more comparable to the revolutionary ones 
scored by the southern carrier. 

Another illustration of how the lowering of transportation charges 
works, this time from the urban traction field. Prior to December 1, 
1933, there were two street car companies operating in the City of Wash- 
ington, where this is written. They were consolidated as of that date, 
and also on that day there was inaugurated the sale of two weekly passes, 
one at $1., with slight restrictions as to the lines on which it could be 
used, and the other at $1.25, good on all lines. As shown by reports filed 
with the Public Utilities Commission of the District of Columbia, the 
total number of revenue passengers carried by the two separate com- 
panies during the first ten months of 1933 was 71,131,147; and for the 
corresponding period in 1934 the consolidated company under the weekly 
pass system carried 107,740,426 revenue passengers, a gain of 36,609,279, 
or 51.46 per cent. Likewise as to the revenues. For the first ten months 
of 1933 the two separate companies derived from revenue passengers a 
total of $5,538,020., as against which $6,853,149., a gain of $1,315,129., 
or 23.74 per cent, was received by the consolidated company during the 
corresponding period in 1934 when the weekly pass was in-use. 

Again, a committee on fare structures was appointed by the Ameri- 
ean Transit Association. That committee, evidently after a very extend- 
ed survey and thoroughgoing study, made its report in 1933. It is in 
printed form and bears the title ‘‘Fare Structures in the Transit In- 
dustry’’. Two of its findings seem to the present writer to be of especial 
significance and, in principle, equally pertinent as regards steam rail- 
_roads. We quote, the italics being supplied : 
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‘‘A high city-wide fare fails to encourage maximum use of the 
system. 

‘‘The present low per capita riding habit and its almost uni- 
versal decline from former levels, suggests the advisability of con- 
sidering transit fare structures in the light of the merchandise 
principles underlying the scale of charges for other popular priced 
commercial enterprises.’’ 


A carrier by water also has seen the light. The Norfolk and Wash- 
ington Steamboat Company operates a line of steamers between those 
cities. Official reports of the company show that in the calendar year 
1930 the number of revenue passengers carried was 72,359; in 1931 it 
was 62,776; in 1932 it was 58,556; and in 1933 it had dropped to 54,673. 
The gross and net revenues reflected a corresponding decline, the latter 
reaching red figures of disturbing magnitude in 1932 and 1933. The 
governing body of the company, very felicitously, decided upon a radical 
reduction in fares as a measure for arresting and reversing this pro- 
gressive loss in business and in revenue; so on December 1, 1933, the 
one-way fare was cut from $4.80 to $3. and the round-trip fare from 
$9.60 (two one-way fares )to $5. Presto, voyagers crowded the gang- 
planks, the gain in number soon approximating 100 per cent, and, al- 
though exact figures are not available, since the official report for 1934 
had not been filed at this writing, it is understood that the net earnings 
of the company have grown in jubilant fashion. 

Another case in point, taken from The Literary Digest of recent 
date : 

Beauty shops comprise the nation’s sixth largest industry, we 
are told. Despite the depression, the coiffure artists, beauticians, 
and feminine tonsorialists are doing very well indeed. The an- 
swer to this seeming paradox was elicited at the third annual Ameri- 
ean Beauty and Styles Convention at New York City: Mass 
production. 

Altho women are spending less in beauty parlors, the loss has 
been more than offset by the increase in customers. Even mill-girls 
earning only from $12 to $14 a week appear to be spending fifty 
cents weekly for a manicure and shampoo. 

An appliance manufacturer gave a ready explanation for his 
industry’s progress. 

‘“Why,’’ he said, ‘‘I sold thirty-six hair-dryers to a beauty-shop 
proprietor in New Britain, Connecticut. I said to him: ‘Sol, what 
are you going to do with thirty-six hair-dryers in New Britain?’ 

**He said, ‘I’m going to give a girl, during her lunch hour, a 
shampoo, dry her hair, give her a sandwich, get her in and out of 
the shop in forty-five minutes, and charge her fifty cents.’ ”’ 

Perhaps an adaptation of these tactics might help other indus- 
tries which are bemoaning lack of trade. 


From railroads to beauty shops may seem a distant ery. Even so, 
yet the fundamentals of economics and the rudiments of arithmetic apply 
equally to both. In truth the thought seems warranted, that it would 
have been far better for the railroads had they expended less time and 
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laborious cogitation upon the niceties of rate structure technology—upon 
differentials, proportional rates, weighted averages and like intricacies— 
and given more heed to that which seems rather plainly suggested by the 
simpler yet absolutely basic elements of the transportation enterprise. 

Two final illustrations: When the United States entered the World 
War and it became necessary for Uncle Sam to raise dollars by the billion 
in short order, Treasury Savings Certificates of the denomination of $25. 
and Liberty Bonds in denominations as low as $50. and $100. were offered 
for sale and sold to millions of purchasers who had never before owned 
a security of any kind. Furthermore, big corporations and their finan- 
cial advisers for at least twenty-five years have recognized the incalcula- 
ble advantage of keeping the market price of the formers’ stocks within 
the reach of the small investor, and to that end have resorted in scores 
of instances to the expedient of splitting up shares when they rose to a 
market price that tended to shut out the myriads of that class. 

Mass-purchasing power manifests itself, and obviously can manifest 
itself, only to the extent that price matches ability to pay. Plainly, 
therefore, it would appear wise that those who manage our railroads, 
which, as already noted, constitute par excellence the mass-transportation 
agency of the country, because their capacity is practically unlimited, 
should ever bear in mind that primal truth. Freight rates are a factor 
in the price virtually of everything that is bought and sold, and hence 
affect the volume of consumption, and that, in turn, affects the tonnage 
of freight. Passenger fares likewise are an item of expense in which 
millions are concerned actually and multiplied millions potentially. It 
follows, that only as the rate and the fare are proportioned to the average 
pocket-book can the largest springs of traffic be set flowing. The Gar- 
gantuan earnings of the Ford, Woolworth and Wrigley businesses attest 
beyond peradventure the validity of the general principle. 

Moreover, as to passenger business, the reduction in fares probably 
should not be confined to coach passengers but should be extended to 
others as well, although not necessarily in the same degree of reduction. 
Long trains of costly Pullmans, void of human ocecupaney save dozing 
porters and here and there a lonesome passenger, are proof enough of the 
fact that high fares operate as a restraint upon travel of that class also. 
Indeed, much the greater portion of potential travelers in Pulimans are 
persons of limited purses; and certainly as to the contingent who would 
travel for purposes other than business the rail fare and the Pullman 
fare are vitally important factors respecting their number. 

Nor is it to be expected that the full measure of the advantage of 
reduced rates and fares will be realized by the individual carrier until 
virtually every railroad in the land is a party to the reform. This because 
of the traffic interrelations of the various lines. 

**Mony littles mak a muckle’’, is not an outgrown philosophy. Be- 
sides, in days long gone the following was said by the man accounted the 
wisest of the race; the verifications of it have been many ; and perhaps it 
is not irrelevant here: 


**There is that scattereth, and yet increaseth; 
and there is that withholdest more than is meet, 
but it tendeth to poverty.’’ 





Documents for Distribution 


It is becoming more and more difficult to secure extra copies of 
important reports released by the Commission and the Coordinator. 

The Coordinator’s report and recommendations to Congress is an 
example. Efforts have been made to supply those who made requests in 
advance with Mr. Eastman’s recommendations on transportation legis- 
lation. Other requests will be filled as promptly as possible. This report 
will be printed as a Senate document. Your order will be filled as quickly 
as possible. Write to the Executive Secretary stating the number of 
copies you desire. Any charges in connection with the report will be 
passed on to you when it is definitely determined how much the document 
costs. 





The Bureau of Railway Economies of the Association of American 
Railroads has recently released a statistical study of waterways in the 
United States consisting of 24 pages, which includes data as to the length 
of navigable waterways, the commerce on rivers and canals, data reported 
to I. C. C. by certain water carriers, reports on the New York State 
Barge Canal, The Great Lakes and Panama Canal. 

A limited number of copies are available for distribution to mem- 
bers who request them from the Executive Secretary. Kindly send 10e 
postage with your request to cover mailing charges. 


48th Annual Report of I. C. C. Copies will be furnished to members 
upon request. Kindly forward 10c. postage to cover mailing charges 


Passenger Traffic Report, prepared by Section of Transportation 
Service, Mr. J. R. Turney, Director. The Executive Secretary has been 
able to obtain 12 copies of Mr. Turney’s report. As long as the supply 
lasts members making requests will be furnished with copies. It is im- 
possible to get additional copies of this report after the above are 
exhausted. 20c. postage should be enclosed when making request for 
this report. 


Depreciation Charges of Carrier by Pipe Lines—report of the 
Commission in Docket 19,200. (See: analysis under ‘‘Principles An- 
nounced in Recent Decisions of the Commission in Rate, Rule and Service 
Cases.’’) 12 copies of this decision are available for distribution to mem- 
bers desiring same. If you are interested, write the Executive Secretary 
at once in order that you may receive your copy. 
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Proposed Transportation Legislation in the 
74th Congress 


oe following bills affecting commerce have been introduced in 

the Seventy-fourth Congress and are now in committee. The 
contents of each bill are briefed with a view simply to informing 
you as to the subject matter of the proposed legislation. If you 
are interested in any particular bill, you should procure copies 
from your Congressman or Senator. 


H. R. 1989, introduced by Mr. Bacon. A bill to provide for the 
regulation of common carriers by motor vehicle in the same manner as 
common carriers by railroad. 

H. R. 2749, introduced by Mr. Crosser. A bill to establish a six- 
hour day for employees of carriers engaged in interstate and foreign 
commerce. 

H. R. 3263, introduced by Mr. Pettengill. A bill to amend Section 4 
of the Interstate Commerce Act so as to remove therefrom the long-and- 
short-haul clause. 

H. R. 3452, introduced by Mr. Nichols. A bill designed to regulate 
hours of employment of employees operating commercial motor vehicles 
in interstate commerce. 

H. R. 3610, introduced by Mr. Dirksen. A bill similar to H. R. 3263. 
(Supra). 

8. 671, introduced by Mr. Robinson. To amend Paragraphs 3 and 4 
of Section 15 of the Interstate Commerce Act. 

H. R. 3042, introduced by Mr. Ramspeck. Providing that the rate- 
making or geographical sections of the United States be so adjusted as to 
cause no greater charge for the transportation of property from one such 
section into another than the charge for the transportation of same or 
like classes of traffic moving wholly within the rate-making or geographi- 
eal section, distance considered. 

H. R. 115, introduced by Mr. Bland. A bill to amend Section 27 of 
the Merchant Marine Act of 1920. 

H. R. 169, introduced by Mr. Griswold, and 8. 27, introduced by Mr. 
Brown. To limit the car length of trains on railroads engaged in inter- 
state and foreign commerce. These bills would limit the freight trains 
to 70 cars and passenger trains to 14 ears. A similar bill, H.R 
was introduced by Mr. Withrow. 

H. R. 2022, introduced by Mr. Griswold, and S. 59, introduced by 
Senator Neely. These bills relate to full crews in the manning of railroad 
trains. 

H. R. 3006, introduced by Mr. McCormack. To amend Paragraph 1 
of Section 3 of the Interstate Commerce Act by adding the following 
sentence: ‘‘The word ‘locality,’ as used herein, includes any port with 
respect to import, export, and coast-wise traffic routed through it. 
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H. R. 3054, introduced by Mr. Mead. Having to do with the lia- 
bility of common carriers for injuries sustained by their employees. 

H. R. 3801, introduced by Mr. Haines. To provide for the transpor- 
tation and distribution of mails on motor vehicle roves. 


H. R. 3617, introduced by Mr. Mapes, and 8. 543, introduced by Mr. 
Murray. Would compel common carriers engaged in interstate com- 
merce to maintain their tracks, bridges, ete., in safe and suitable 
condition. 

H. R. 3625, introduced by Mr. Boland. This bill would impose an 
excise tax on motor busses and trucks operating in interstate commerce. 

S. 394, introduced by Mr. King. This is a bill to regulate the trans- 
portation of passengers and property in interstate and foreign commerce 
by motor carriers. The bill would bring these carriers under the regula- 
tion of the Interstate Commerce Commission in practically the same 
manner that the railroads are now regulated. 


S. 573, introduced by Mr. Borah. This bill would amend Paragraph 
(a) of Section 1 of the Interstate Commerce Act, which relates to hold- 
ing interest by the common carriers in the product transported. 


S. 379, introduced by Mr. King. Provides for the deportation of cer- 
tain alien seamen. 


S. 146, introduced by Mr. Wheeler. A bill to amend the Interstate 
Commerce Act to prohibit carriers from collecting a surcharge for the 
transportation of any person in parlor or sleeping cars. 

H. J. Res. 28, introduced by Mr. Knutson. Would authorize the 
Interstate Commerce Commission to investigate into the expediency of 


regulating coast-wise traffic from port to port on one coast or from port 
to port through the Panama Canal. 










Interstate Commerce Acts Annotated—1934 
Supplement Now Available 


Interstate Commerce Acts Annotated, Volumes 6, 7 and 8, have been 
completed and are now available. The GOVERNMENT PRINTING 
OFFICE has copies bound in buckram and fabrikoid for sale. The 
statutes are down to date—the text is that of the U.S. Code. The histo- 
rical notes have been brought down to date, as well as the Rules of 
Practice. The history of cases is complete to the beginning of the present 
term of the Supreme Court. The annotations cover the U. 8. Supreme 
Court to the beginning of the present term and the I. C. C. decisions up 
to last Summer’s recess. 

The index—Volume 8—covers all live matter in all eight volumes. 
The supplemental work is broader in its general scope than the original. 
The work has been done by and under the direction of Honorable Clyde 
B. Aitchison. The price of the 3 volumes bound in buckram is $5.25. 
Place your order with the Government Printing Office now! 





Passenger Traffic Report of Coordinator’s Office 


OSEPH B. Eastman, Coordinator of Transportation has 

transmitted to the three Regional Committees the report of 

J. R. Turney, Director of the Section of Transportation Service. 

The report consists of 95 pages of text and 137 pages of 
statistics. 


A brief summary of the report and recommendations follow: 


Scope. Traffic, fares, service and operations in 1933 of principal 
railway highway and airway passenger carriers were surveyed in detail. 
Customer opinion was gauged by 26 thousand replies to the passenger 
ballot, received from travelers by public and private conveyance in every 
part of the country and of all vocations; and by special inquiries of 
college students, sales managers, travel bureaus, newspaper and maga- 
zine editors, and advertising agency executives. 

Unprofitability. Passenger service on the whole was unprofitable. 
The air lines broke even; the buses earned a slight margin above cost, 
but an inadequate investment return; and the railways expended 200 
million dollars more for the service than the revenues of 500 millions 
which it produced. Of the latter loss, 90 million dollars was suffered 
in handling baggage and express; 60 million in handling coach pas- 
sengers; 30 million in handling sleeping and parlor car passengers; and 
33 million in dining ear services. Expressed differently, main line trains 
lost 187 million dollars and branch line trains, 16 million dollars; or 
still differently, limited trains lost 82 million dollars; local trains, 84 
million dollars; suburban trains, 13 million doliars; and other trains, 20 
million dollars. Baggage and express traffic losses were due largely to 
operating methods and equipment used; passenger traffic losses, partly 
to operating methods, partly to equipment used, and partly to lack of 
traftic volume. 

Travel Volume. Railway travel was no greater in 1933 than in 1900. 
Measured by per capita expenditure, it was less than in any year since 
1871. In 1933 travel between cities in private automobiles was ten times 
as great as in trains, and aggregate travel per capita by all means of 
transport was four times as great as it was prior to the automotive era. 
This contraction in railway travel and the concurrent expansion of all 
travel was largely due to the private automobile, which offers a service 
more attractive in its simplicity and freedom from red tape, in courtesy 
and hospitability en route, in free movement uninterrupted by train or 
depot transfers, in ease and facility in arranging for accommodations 
en route and at destination, and at a price which generally is much 
cheaper than rail fares. The increase in travel as a whole indicates that 
at least three-fourths of those who now travel do so from desire rather 
than necessity, which emphasizes the need for carriers to improve service 
and reduce fares. 

Improved Service. Carriers should make it possible for travelers to 
arrange for their journeys by telephone, and upon request, should deliver 
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tickets, arrange for cab service, collect and deliver luggage and transport 
the traveler’s automobile for use at destination. Carrier service should 
be humanized, made hospitable and travelers should be weleomed as 
guests. Carrier depots should be more restful and comfortable and less 
ostentatious and forbidding. Ticket routines and handling should be 
simplified. Carrier equipment for distance journeys should be air con- 
ditioned, made roomier and equipped with conveniences and comforts of 
the ordinary home. From the traveler’s standpoint, the service should 
be unified by operation of joint depots at all common points of inter- 
earrier trains, so that wherever possible, delay, annoyance and incon- 
venience of train or depot transfers will be avoided. 

Reduced Fares. The fare for which a carrier can profitably furnish 
transportation varies directly with the volume or density of travel. Actu- 
ally and potentially by far the greatest volume lies in local journeys of 
less than 100 miles. Because of the volume available, and the possibility 
of using less expensive equipment and facilities, a fare of 1144 cents per 
passenger mile is recommended. Because of the relatively smaller volume 
and more commodious equipment and accommodations required for dis- 
tance travel, a fare of 2 cents per mile is recommended. For berth or 
seat travel in sleeping or parlor ears, a fare, inclusive of such accommo- 
dations, of 3 cents per mile; and for luxury travel in high speed, de luxe 
trains, consisting of private bedroom, lounge, club, dining ears, ete., a 
fare of 5 cents per mile, including room and incidentals, is recom- 
mended. Quantity discounts for family, lodge, church, school and simi- 
lar parties, and mileage books for constant travelers, such as traveling 
salesmen, are also suggested. 

Improved Operations. Carrier passenger service, even when traffic 
volume is as low as that in 1933, can be made profitable by moderniza- 
tion of equipment and methods. Recent advances in metallurgy make 
possible large reductions in weight of cars. Analysis reveals that pas- 
senger deficits were in large part caused by oversized trains. The aver- 
age occupancy of railway coaches (capacity 77 passengers) was 14 pas- 
sengers, whereas the average occupancy of highway buses (capacity 28 
passengers) was 16. Pullman cars averaged 8 passengers per car. By 
reducing the cars in the trains or changing from a steam to a motor 
train or a highway bus, equipment can be adapted to traffic volume and 
the service operated at a profit. 

Wasteful Duplication. Express and baggage traffics should be con- 
solidated with merchandise (L. C. L. freight) traffic. The three traffies 
which now require 21% billion car miles per annum ean be handled in 
the 1% billion car miles now devoted to express and baggage alone. 
Analysis of all limited trains and Pullman ear lines in 1933 reveals un- 
necessary duplication of service, which accounted for 75 million dollars 
of the passenger deficit. Farming out of sleeping and parlor car ser- 
vices to The Pullman Company resulted in unnecessary cost of at least 
6 million dollars, which would be avoided and the service improved by 
acquisition of Pullman operations by the railways, which is recommended. 

Coordination. The pricing and sales functions, now competitively 
exercised by 89 duplicate traffic departments confronting one another, 





190 I. C. C. PRACTITIONERS’ JOURNAL 





should be transferred and vested exclusively in the Association of 
American Railroads. That Association should be charged with the duty 
to simplify and modernize tariffs and prescribe passenger service, routes, 
rates and divisions. It also should be charged with responsibility for 
creating and aggressively promoting the sale of a single nationwide pas- 
senger transport, embracing unified railway terminals, stations and ser- 
vices, and their complete coordination with the stations and services of 
highway and airway carriers. 





Eastman Objects To Luxurious Furnishings for 
Coordinator’s Office 


r. Washington Daily News in a recent issue carried the 


following story which has been going the rounds of the 
I. C. C. Building for some time: 


A collection of gorgeous furniture is arriving piecemeal at the Inter- 
state Commerce Commission these days, destined for the offices of the 
11 commissioners. 

It’s walnut furniture upholstered in what officials call a ‘‘ heavenly 
blue leather.’’ When completed, the offices will have window drapes and 
other equipment to match. 

The ensemble won’t particularly please one of the gentlemen for 
whom it is intended, however. Commissioner Joseph Eastman, rugged 
New Dealer who also is Federal Coordinator of Transportation, is re- 
ported by his friends to have taken violent objection to the new equip- 
ment. 

He disliked it because of its color and because he considered it far 
too pretentious. Independent, hardworking and practical man that he 
is, he declaimed emphatically when he first saw the ‘‘heavenly blue”’ 
leather and drapes, that such things were not for the likes of him. 

But it seems he’ll get the furniture whether he wants it or not. The 
I. C. C. itself has nothing to do with the matter, since the Procurement 
Division of the Treasury has been given control of all buying for the 
Government. 





Some Highlights in the Commission’s Forty- 
Eighth Annual Report to Congress 


By Grorce T. Bett * 


epee year has rolled around and pursuant to Section 21 
of the Interstate Commerce Act, the Commission has sub- 
mitted its Annual Report to the Congress. The report (dated 
December 1, 1934) covers the period November 1, 1933 to 
October 31, 1934. 


BuREAU OF ForMAL CASES 


A “‘depression’’ in litigation before the Commission continued to 
follow in the wake of the economic depression. During this period the 
formal complaints filed numbered 545, of which 486 were original com- 
plaints and 59 sub numbers, a decrease of 196 as compared with the 
previous period. The Commission decided 1,171 cases and 184 cases 
were disposed of by stipulation or on complainant’s request, making a 
total of 1,355 cases disposed of as compared with 1,442 during the 
previous period. Approximately 124 formal and I. & S. cases were 
reopened for further hearing and reconsideration. The Commission 
conducted 765 hearings and took 110,910 pages of testimony, as com- 
pared with 1,028 hearings and 184,476 pages of testimony during the 
previous period. 

The following table shows certain facts with respect to the Com- 
mission’s docket as of October 31st of the years indicated : 





1931 1932 1933 1934 


Formal complaints filed .................... 621 
Subnumbers 
Investigation and suspension cases instituted . 
Cases under submission at end of — 

Regular docket .... ee TI 

Shortened Procedure ...... 
Cases disposed of, including subnumbers and_re- 

opened cases ..............0000.. 

Number of pending cases .......... 











SHORTENED PROCEDURE 


Approximately 37 percent of the formal complaints filed were 
handled by the shortened procedure method. In the cases so handled 
and decided during the year, the average elapsed time to reach a deci- 
sion was 317 days from the receipt of the complaint and 176 days from 
receipt of the final memorandum. 


* Of the Washington, D. C. Bar. 
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BuREAU OF INFORMAL CASES 


The number of informal complaints received was 1,754, a decrease 
of 1,410. The carriers filed 6,636 special docket applications for au- 
thority to refund amounts collected under the published tariffs and ad- 
mitted by them to have been unreasonable, a decrease of 1,165. Orders 
authorizing refund were entered in 5,366 cases, a decrease of 1,797, and 
reparation thereon was awarded in the sum of $751,340.07. In addition, 
1,722 cases were dismissed or disposed of without orders. The Bureau 
also handled approximately 14,200 letters, many of which had the char- 
acteristics of informal complaints, although not so classified. 


BuREAU OF INQUIRY 


During the year more than 200 investigations were made for the 
purpose of enabling the Commission to enforce the criminal and penal 
provisions of the Act and related statutes, formal proceedings instituted 
on the Commission’s own motion, and to keep itself informed of the man- 
ner and method in which the business of carriers is being conducted. 

Many of the investigations disclosed practices which had been re- 
sorted to by carriers or their agents and by shippers for the purpose of 
defeating published rates and otherwise granting or obtaining conces- 
sions and discriminations. One of the devices employed by carriers to 
favor important shippers was the granting of the use of valuable prop- 
erty for long periods without the collection of rental therefor. For this 
offense indictments against one carrier and three shippers were returned, 
and one of those shippers has pleaded guilty and paid a substantial fine. 

Numerous abuses growing out of the warehousing and storage of 
freight by carriers were brought to light. As the result of one investiga- 
tion into concessions and discriminations growing out of the leasing of 
storage space by carriers to shippers and the storage, handling and insur- 
ing of goods by carriers for shippers, six indictments against carriers and 
one against a shipper were returned in two districts. 

The practice of extending credit to favored shippers for long periods 
led to the indictment in one district of a carrier and a shipper, and a 
joint indictment in another district of a railroad agent and a shipper 
based upon false entries made in a earrier’s records for the purpose of 
concealing outstanding freight charges in substantial amounts. Sub- 
stantial fines were imposed upon pleas of guilty in one instance, and a 
sentence of both fine and imprisonment after trial and conviction in 
another instance. 

Practices of shippers in filing false loss and damage claims and in 
furnishing false reports of weights still persist. Numerous indict- 
ments based on these practices were returned, and in several cases sen- 
tences of imprisonment were imposed after trial and conviction or upon 
pleas of guilty. 

Bureau or Law 


On October 31, 1933, there were 27 cases involving orders or require- 
ments of the Commission pending in the Courts. During the year, 17 
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eases were instituted, one was restored to the docket for further pro- 
ceedings, and 22 were concluded, leaving 23 cases now pending in differ- 
ent courts. Of these, 7 are in the Supreme Court of the United States. 









BuREAU OF TRAFFIC 





There were filed during the period 109,567 tariff publications. In 
addition thereto, 1,360 publications were received for filing but were re- 
jected for failure to give the notice required by law. Applications 
received seeking special permission to establish rates or fares on less than 
statutory notice or waiver of certain of the tariff-publishing rules num- 
bered 10,385. Orders were entered granting 9,185 and denying 872 of 
these applications. Correspondence relating to tariff construction con- 
sisted of 25,174 letters received and 19,402 letters written. For the 
Commission’s use, as well as for that of other branches of the Govern- 
ment and of shippers, 5,614 rate memoranda were prepared. 

Rate adjustments were protested and suspension asked in 433 
instances, a decrease of 28 under last year. The following action was 
taken on the requests for suspension. 













Suspended 











ane 142 

Refused to suspend 176 

Schedules rejected, el for suspension withdrawn, or schedules 
withdrawn 115 


Total 


Proceedings pending from previous year 
New proceedings 


Total 










Of this number, 158 were disposed of, a decrease of 10 under last year. 
The Fourth Section applications numbered 395. 




















BUREAU OF FINANCE 


The following is a summary of the applications filed during the year 
for certificates of public convenience and necessity, and of the disposition 
made thereof : 








Number Mileage 











Applications filed: : 
For authority to construct new lines or extend 


existing lines ........ soishenceaasantabes 8 174.453 
For permission to abandon mileage : 125  2,013.489 
For authority to operate or to acquire and operate . 21 544.275 











Total 


Certificates issued: 


2.732.217 


Authorizing new construction 19 70.535 
Permitting abandonment ini 154 2,514.222 
Authorizing operation or acquisition 28 519.665 







3,104.422 
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Applications denied: 
For authority for new construction 
POE PCTANINGIGTA CO DORM ncn. sesn cece cccenscscececsescesesesess 
For authority to acquire or to acquire and operate ...... 


eee RR ee er en . 1,466.04 


Applications dismissed : 
For authority for new construction ; ; 259.460 
For permission to abandon .... EM Raee eee ma ; 210.647 


ae eee i> 17 470.107 


Since the effective date of Section 1(18) and (22) of the Act, the 
Commission has authorized the construction of 9,672 miles of new rail- 
road. Of this authorized construction, 6,827 miles have been completed, 
1,649 miles have been abandoned or deferred, and 1,286 miles represents 
eases in which the specified completion periods have not expired. 

From the effective date of Section 1(18), May 29, 1920, to October 
31, 1934, the Commission has granted 854 applications involving aban- 
donment of railroad lines or of the operation thereof. The abandon- 
ment permitted included 704.6 miles of main line, 5,753 miles of branch 
line and 63.4 miles of other line, of Class I carriers, and 6,408.6 miles of 
so-called ‘‘short-lines’’ of which 4,612.8 miles constituted the entire lines 
of the carriers. 


RAILWAY EARNINGS AND TRAFFIC 


The report contains an exhaustive analysis of railway earnings and 
traffic during the year, in the course of which the Commission makes the 
rather significant observation : 


“The 10 percent wage cut of February 1, 1932, was reversed to the extent of 2% 
percent on July 1, 1934. During 1935 the remainder of the 10 percent wage cut is to 
be rescinded. The ability of the railways to bear this will depend in large part on 
the further revival of traffic. The freight rates, however, are somewhat below the 
level of those of the prosperous year 1926, often referred to as a year having a 
desirable level for commodity prices, and passenger faces average considerably lower 
than those of 1926, since there was an upward tendency in wages between 1926 and 
February 1, 1932, when the 10 percent cut in employes compensation was made. The 
cost of coal used by railways was 19.1 percent higher in July, 1934 than in July, 1933, 
but 13.2 percent lower than in July, 1926.” 


RECOMMENDATIONS FOR ADDITIONAL LEGISLATION 


The Report contains recommendations for amendatory legislation 
as follows: 


(1) A renewal of the recommendation in the previous report that 
Section 1 of the Act be amended to bring squarely within the statute the 
transportation of passengers and property and the transmission of intel- 
ligence, from a place in a foreign country through the United States to a 
place in a foreign country, in so far as such transportation or transmis- 
sion occurs within the United States (see United States v. P. & R. Ry. 
Co., 188 Fed. 484) ; (2) that Section 21 be amended to change the date 
for making the Annual Report to Congress from December to January 1 
of each year; and (3) that Sections 11 and 24 be amended to provide 
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that on the expiration of their terms of office Commissioners shall con- 
tinue to serve until their successors are appointed and qualified. 


PRACTITIONERS 


During the twelve months ended October 15, 1934, applicants to the 
number of 376 were admitted to practice before the Commission. Of 
these, 224 were admitted upon presentation of certificates showing ad- 
mission to practice in the Courts, and 152 upon an examination as to 
their qualifications. There are now admitted to the Commission’s bar 
no less than 6,169 practitioners ! ! 


Any member desiring a copy of the Commission’s Annual Report 
may secure same by writing to the Executive Secretary. 





Meeting of Printing and Publicity Committee 
Held January 19th 


HE Printing and Publicity Committee of the Association held a meet- 
ing at the Washington Hotel on January 19th at which time ways 
and means were discussed for improving the Monthly Journal. 

It is the view of the Committee that the JourNnau should be utilized 
to a greater extent for the discussion of current problems of interest to 
those who practice before the I. C. C. and the members are urged to pass 
along to the Executive Secretary timely articles which, in their opinion, 
will provoke discussion of a constructive nature designed to stimulate 
interest in the Association and the profession in which members are 
engaged. 

The Committee gave consideration to selling advertising space in 
the Journal and will give further consideration to this question by look- 
ing into the possibility of such an undertaking. 

Suggestions for improving the Journal are earnestly solicited. The 
Committee would like to know what each member thinks should be done 
to improve it, what features should be eliminated or curtailed. Write 


your views to the Executive Secretary or the Chairman of the Committee, 
Mr. John D. Battle. 











Review of Supreme Court Cases 


By Cuarence A. Miuuer, General Counsel, 
The American Short Line Railroad Association 


No. 868. (October Term 1933)—STATE OF OHIO, ET AL vy. 
UNITED STATES, ET AL., 292 U.S. 498. 
[November 12, 1934] 
Upon reargument, the Court, on November 12th, entered the fol- 
lowing per curiam order: 





‘On full consideration the Court finds that the grounds ad- 
vanced in the petition for rehearing were untenable, and that there 
is no reason for disturbing the judgment heretofore entered.”’ 


[For review of case as originally decided see 1 I. C. C. P. Journal 
354-355. | 


No. 19. MISSOURI PACIFIC R. R. CO. AND TEXAS & PACIFIC 
RY. CO. v. UNITED STATES, ET AL. 


[October 22, 1934] 


On appeal from the United States District Court for the Eastern 
District of Kentucky [4 Fed. Supp. 449], affirming order of Interstate 
Commerce Commission in St. Louis Southwestern Ry. Co. Control, 180 
I. C. C. 175, 180 I. C. C. 710. 

The Court, on October 22, 1934, entered the following per curiam 
order : 


‘‘The decree is affirmed. New York Central Securities Co. v. 
United States, 287 U. S. 12, 25-29; Texas v. United States, 292 U.S. 
522, 531; Virginian Ry. v. United States, 272 U. S. 658, 663; Mis- 
sissippi Valley Barge Co. v. United States, 292 U. S. 282, 286-287; 
Georgia Commission v. United States, 283 U. S. 765, 775; Assigned 
Car Cases, 274 U. S. 564, 580-581; Seaboard Air Line Ry. Co. v. 
United States, 254 U. 8S. 57, 62; Akron, Canton & Youngstown Ry. 
Co. v. United States, 284 U. 8S. 575.’’ 


No. 221. UNITED STATES, INTERSTATE COMMERCE COMMIS- 
SION, ET AL v. THE BALTIMORE AND OHIO RAILROAD 
COMPANY ET AL. 





[Decided January 7, 1935.] 


Jurisdiction of Interstate Commerce Commission, under Boiler 

Inspection Act, to amend rules prescribing reversing gear on 

locomotives. Effect upon order of Commission of failure to 
make specific finding as to necessity for equipment. 


This case was before the Court on appeal from the United States 
District Court for the Northern District of Ohio. The opinion of the 
Court below is reported at 5 Fed. Supp. 929. The Interstate Commerce 
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Commission, on complaint of the Brotherhood of Locomotive Engineers 
and the Brotherhood of Locomotive Firemen and Enginemen, amended 
Rule 157 so as to require the railroads to equip certain locomotives with 
power operated reverse gear. (A. Johnston v. Atlantic Coast Line Rail- 
road et al, 190 I. C. C. 351.) The complaint alleged, in substance, that 
power reverse gear is a suitable, safe and practical device, manually 
operated reverse gear is inherently unsafe and unsuitable in principle 
and design; that it subjects employees and the traveling public to un- 
necessary peril; and that the use of locomotives equipped with hand 
reverse gear violates the Boiler Inspection Act. 

The defendant carriers challenged the jurisdiction of the Commission 
on the grounds that the procedure was unauthorized, and that a power 
reverse gear was not a safety device or appliance within the meaning of 
Section 2 of the Boiler Inspection Act. They also denied essential 
allegations of the complaint, and set up their impaired financial con- 
dition. 

Upon entry of the order by the Commission, suit was instituted in 
the United States District Court for the Northern District of Ohio to set 
aside the order. The case was there heard upon transcript of the record 
before the Commission, covering 6491 pages, with 109 exhibits, and con- 
taining the testimony of 337 witnesses taken in 55 days of hearings. The 
earriers there contended that the Commission lacked authority to enter- 
tain the complaint, and that the order was void for lack of essential 
findings of fact. That Court set aside the order on the ground that 
the Commission had acted arbitrarily, in failing to give consideration 
and legal effect to pertinent, uncontradicted facts having a controlling 
bearing upon the issues, and in disregarding undisputed evidence. The 
Lfetitioners in the Supreme Court contended that this action of the 
District Court constituted a substitution of its judgment for that of the 
Commission. The Court, however, did not find occasion to enter upon 
that inquiry. 

The Court held: 


1. The Commission clearly has authority, in an appropriate proceed- 
ing, to forbid the use of a locomotive equipped with a manually operated 
reverse gear if, by reason thereof, the engine is rendered unsafe or sub- 


jects employees of the railroad or others to ‘‘unneessary peril to life or 
limb.’ 


9 





2. The failure of the Commission to make a specific finding that 
steam locomotives equipped with hand reverse gear as compared with 
power reverse gear causes unnecessary peril to life or limb constitutes an 
absence of ‘‘the basic or essential findings required to support the Com- 
mission’s order,’’ and renders it void. 


With respect to the jurisdiction of the Commission, the Court said: 


‘*First. The Commission clearly has authority, in an appropriate 
proceeding, to forbid the use of a locomotive equipped with a manually 
operated reverse gear if, by reason thereof, the engine is rendered unsafe 
or subjects employees of the railroad or others to ‘unnecessary peril to 
life or limb.’ 
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‘‘The substitution of power operated reverse gear for manually 
operated reverse gear, might conceivably be found necessary to promote 
safety, even if it did so only indirectly by preventing the impairment 
of the health of engineers through excessive exertion or fatigue. 

‘*To require the installation of power operated reverse gear is, in 
its nature, within the scope of the authority delegated to the Commis- 
sion. For ‘the power delegated to the Commission by the Boiler Inspec- 
tion Act as amended is a general one. (February 17, 1911, e. 103, See. 2. 
36 Stat. 913; amended March 4, 1915, ec. 169, 38 Stat. 1192; June 7, 
1924, ce. 355, 43 Stat. 659.) It extends to the design, the construction 
and the material of every part of the locomotive and tender and of all 
appurtenances.’ (Napier v. Atlantic Coast Line, 272 U. 8S. 606, 611.) 


“‘Second. The railroads contend that in the proceeding under re- 
view, the Commission lacks authority to make any change of the existing 
rule concerning reverse gears; that authority to initiate changes in exist- 
ing rules was denied to it; that the rules governing boilers and their 
appurtenances approved June 2, 1911, and the additional ones governing 
locomotives, tenders and appurtenances approved October 11, 1915, can- 
not be changed except upon application of the carriers or with their 
consent. 

‘“‘The argument is that the Boiler Inspection Act is an independent 
and complete piece of legislation and thus the Commission is denied in 
respect to locomotives those general powers which it exercises in other 
connections; that by the original Act of 1911 the right to initiate rules 
was by Section 5 conferred not upon the Commission, but upon the 
several railroads and, only to the extent that one or more of the carriers 
failed to act within three months, upon the chief inspector; that the 
Commission’s power of requiring modifications was limited to the rules 
originally filed; that in respect to subsequent changes therein, its sole 
function is that of approval or disapproval of the carriers’ proposals; 
and that the Commission’s only other authority in respect to locomotives 
is that, conferred by Section 6, of reviewing the action of the chief 
inspector in declaring individual locomotives unfit for service. 

**To hold that the authority of the Commission is thus limited would 
defeat, in large measure, the purpose of the legislation; and would be 
inconsistent with long established practice. Congress imposed the strict- 
ly administrative duties, in the main, upon the chief inspector. 

‘*But it specifically directed in Section 6, that the ‘first duty (of 
the district inspectors) shall be to see that the carriers make inspections 
in accordance with the rules and regulations established or approved by 
the Interstate Commerce Commission.’ Upon the Commission, were con- 
ferred, besides some strictly administrative powers, both quasi-legislative 
and quasi-judicial functions. 

**The latter it was authorized to exercise only in the appellate ca- 
pacity of reviewing, under Section 6, orders of the chief inspector de- 
elaring an individual locomotive unserviceable. Its legislative power was 
to be exercised in the making of rules. 

‘*Section 5 of the original Act provided that ‘each carrier subject 
to this Act shall file its rules and instructions for the inspection of 
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locomotive boilers with the chief inspector within three months after the 
approval of this Act, and after hearing and approval by the Interstate 
Commerce Commission, such rules and instructions, with such modifica- 
tions, as the Commission requires, shall become obligatory upon such 
carrier.’ 

‘‘When this Act was passed, in 1911, there were doubtless already 
in foree on each railroad some rules established by the carrier. And 
likewise, in 1915 and in 1924, when the scope of the Act was extended, 
there were doubtless in force on each railroad rules established by the 
earrier governing parts, appurtenances or engines not falling within the 
field covered by the previously existing legislation. 

‘Naturally those carrier-rules would be the starting point in the 
Commission’s rule making; and, naturally, it would be much influenced, 
as well as instructed, by the chief inspector’s proposals or recommenda- 
tions. 

‘*But the responsibility for rules adequate to ensure safety was im- 
posed by Congress upon the Commission; and to discharge that duty, 
it was essential that the Commission, also, should possess the initiative 
in rule making. To this end, it was granted the power, not only of dis- 
approving proposed rules, but also of requiring modifications of those in 
force. The power so conferred may obviously be exercised, as was done 
here on complaint of the Brotherhoods representing employees directly 
affected. 

‘‘In the Napier case, the question directly before the Court was not 
the authority of the Commission to initiate rules. It was the validity 
of State laws and rules prescribing specific safety devices on locomotives. 
But the objection now raised by the railroads was discussed by counsel 
and was considered by the Court. The validity of the State laws and 
regulations was challenged on the ground that the Boiler Inspection Act 
had oceupied the field; and as the question whether it had done so was 
one of statutory construction, the provisions of the Act were necessarily 
examined. 

“‘The conclusion that the Commission possesses the authority to 
make rules on its own initiative, or upon complaint, was the basis of the 
decision there made. (See pp. 611-613.) Referring to the argument of 
the States ‘that the authority delegated to the Commission does not ex- 
tend to ordering the use or installation of equipment of any kind, 
Baltimore & Ohio R. R. Co. v. Groeger, 266 U. S. 521,’ we said: 

““*The duty of the Commission is not merely to inspect. It is, also, 
to prescribe the rules and regulations by which the fitness for service 
shall be determined. Unless these rules and regulations are complied 
with, the engine is not ‘in proper condition’ for operation. Thus the 
Commission sets the standard. By setting the standard it imposes re- 
quirements. The power to require specific devices was exercised before 
the amendment of 1915 and has been extensively exercised since.’ 

‘In closing the opinion, we added: ‘If the protection now afforded 
by the Commission’s rules is deemed inadequate, application for relief 
must be made to it. The Commission’s power is ample.’ 

“In the Napier case this Court listed in the margin 18 rules which 
had, before 1925, been amended by order of the Commission. (The rail- 
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roads stated that the Commission’s orders disclose that ‘a considerable 
number’ of the changes were brought about as a result of conferences 
between the chief inspector and committees representing all the railroads, 
or upon requests of representatives of the carriers, which modifications 
were agreed to by the representatives of the employees interested and 
by the chief inspector.) Acting upon the suggestion there made by this 
Court, the State authorities and the Brotherhoods applied to the Com- 
mission for relief in proceedings similar to those here under review and 
rules were prescribed by it. All the railroads either conceded its 
authority to do so or acquiesced in its final orders. (Cab Curtain Case, 
142 I. C. C. 199, 201; Fire Door Case, 151 I. C. C. 448, 450. Compare 
Rules for Testing other than Steam Power Locomotives, 122 I. C. C. 414; 
Staten Island Rapid Transit Ry. Co. v. Public Service Commission, 
16 F. (2d) 313.)”’ 


With respect to the necessity for basic findings, the Court said: 


‘Third. The railroads contend that to support the order certain 
basic findings are essential; that these were not made; and that, hence, 
the order is void. 

‘‘This contention is in our opinion sound.’ The Act does not confer 
upon the Commission legislative authority to require the adoption on 
locomotives of such devices as, in its discretion, it may from time to-time 
deem desirable. 

‘‘The operation of an engine, however equipped, involves some 
‘danger to life or limb.’ At common law the earriers were ‘free to 
determine how their boilers should be kept in proper condition for use 
without unnecessary danger.’ Baltimore & Ohio R. R. Co. v. Groeger, 
266 U. 8. 521, 529. And the Act conferred authority to prescribe by 
rule specific devices, or changes in the equipment, only where these are 
required to remove ‘unnecessary peril to life or limb.’ 

‘‘The power to make the determination whether the proposed de- 
vice or change is so required, vests in the Commission. But its finding 
to that effect is essential to the existence of authority to promulgate the 
rule; and as Congress has made affirmative orders of the Commission 
subject to judicial review, The Chicago Junction Case, 264 U. 8S. 258, 
263-265, (Compare United States v. Atlanta, B. & C. R. Co., 282 U.S. 
522, 527-529) the order may be set aside unless it appears that the basie 
finding was made. (Florida v. United States, 282 U.S. 194.) 

‘‘The primary question of fact presented for determination was, as 
the report of the Commission states, ‘whether the use of locomotives 
equipped with hand reverse gear, as compared with power reverse gear, 
causes unnecessary peril to life or limb.’ The report discusses, at some 
length, the alleged advantages and disadvantages of the two classes of 
reverse gear and the expense which the proposed change would entail; 
and concludes with ‘findings’ that, to a certain extent, the change should 
be made. (The closing paragraphs of the report are: ‘On the record in 
this ease we conclude and find that the safety of employees and travellers 
on railroads requires that all steam locomotives built on or after April 1, 
1933, be equipped with a suitable type of power-operated reverse gear. 

‘*(*We further find that all steam locomotives used in road service 
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puilt prior to April 1, 1933, which weigh on driving wheels 150,000 
pounds or more, and all steam locomotives used in switching service 
built prior to April 1, 1933, which weigh on driving wheels 130,000 
pounds or more, shall have such power-operated reverse gear applied the 
first time they are given repairs defined by the United States Railroad 
Administration as class 3 or heavier; and that all such locomotives shall 
be so equipped before January 1, 1937. 

‘‘(‘We further find that air-operated power reverse gear should 
have a suitable steam connection so arranged and maintained that it 
ean quickly be used in case of air failure. 

‘*(‘An appropriate order amending our rules for the inspection 
and testing of steam locomotives and tenders and their appurtenances 
to give effect to these findings will be entered.’) 

‘‘But whether the use of any or all types of steam locomotives 
‘equipped with hand reverse gear as compared with power reverse gear 
eauses unnecessary peril to life or limb,’sjs left entirely to inference. This 
complete absence of ‘the basic or essenfial findings required to support 
the Commission’s order’ renders it void. (Florida v. United States, 282 
U.S. 194, 215. Compare Wichita Railroad & Light Company v. Public 
Utilities Comm., 260 U.S. 48, 58-59; Mahler v. Eby, 264 U.S. 32, 44-45.) 
(The objection presented here is similar to that urged upon the Court in 
United States v. Louisiana, 290 U. 8. 70, 80. There, however, the Court 
was satisfied that the essential findings had been made, although ‘the 
particular form in which they were cast (was) not to be commended.’ 
Compare Georgia Comm. v. United States, 283 U. 8. 765, 773; Alabama 
v. United States, 283 U. S. 776, 779; Lowisiana Public Service Comm. v. 
Texas &@ N. O. R. R., 284 U. 8. 125, 132; Illinois Commerce Com. v. 
United States, 292 U. 8. 474, 481-483; Ohio v. United States, 292 U. S. 
498, 511; State of Montana v. United States, 2 F. Supp. 448, aff. 290 
U.S. 593; Commonwealth of Kentucky v. United States, 3 F. Supp. 778. 
See, too, New York v. United. States, 257 U. S. 591, 600.) 

‘In the Florida case the legal distinction was pointed out between 
what may be termed quasi-jurisdictional findings, there held to be in- 
dispensable, and the ‘complete statement of the grounds of the Commis- 
sion’s determination’ which was declared in Beaumont, Sour Lake & 
Western Ry. Co. v. United States, 282 U. S. 74, 86, to be desirable for a 
proper consideration of the case in the courts. 

“The lack of such a complete statement, while always regrettable, 
because unnecessarily increasing the labor of the reviewing court, com- 
pares Virginian Ry. v. United States, 272 U. 8. 658, 675, is not fatal to 
the validity of the order. 

“It is true that formal and precise findings are not required, under 
Section 14 (1) of the Interstate Commerce Act, which declares that the 
report ‘shall state the conclusions of the Commission together with its 
decision. (The original Act of February 4, 1887, ¢. 104, See. 14, 24 Stat. 
384, which had prescribed that the report should ‘include findings of fact 
upon which the conclusions of the Commission are based,’ was amended 
by See. 3 of the Act of June 29, 1906, e. 3591, 34 Stat. 589, so as to require 
(except in reparation cases) that it shall make a report ‘which shall state 
the conclusions of the commission together with its decision, order, or 
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requirement in the premises.’ (Compare Manufacturers Ry. Co. vy. 
United States, 246 U. 8. 457, 487; Meeker & Co. v. Lehigh Valley R. R., 
236 U. S. 412, 428.) 

‘‘That provision relieves the Commission from making comprehen- 
sive findings of fact similar to those required by Equity Rule 70%. But 
Section 14 (1) does not remove the necessity of making, where orders 
are subject to judicial review, quasi-jurisdictional findings essential to 
their constitutional or statutory validity. (A different rule has been 
applied to executive action not subject to review. Compare Philadelphia 
& Trenton R. R. v. Stimpson, 14 Pet. 448, 458; United States v. Chemical 
Foundation, 272 U. S. 1, 14-15.)’’ 

The judgment of the lower Court was affirmed. 

Daniel W. Knowlton (J. Crawford Biggs, Solicitor General, Harold 
M. Stephens, Assistant Attorney General, and Elmer B. Collins with him 
on the brief) for appellants, United States and Interstate Commerce 
Commission; Jacob Aronson and Nye F. Morehouse (R. V. Fletcher, 
Sidney 8. Alderman, H. Z. Maxwell, Clarence A. Miller and Alfred P. 
Thom, Jr., with them on the brief) for appellees; H. N. McLaughlin 
(Thos. Stevenson and Horn, Weisell, McLaughlin & Lybarger with him 
on the brief for appellants A. Johnston, ete., et al. 


No. 234. UNITED STATES EX REL CHICAGO GREAT WEST- 
ERN RAILROAD COMPANY ET AL V. INTERSTATE COM- 
MERCE COMMISSION ET AL. 


[Decided January 7, 1935. ] 


Mandamus to compel Interstate Commerce Commission to 

assume jurisdiction of application of railroad companies for 

relief from agreement with other railroad companies for oper- 
ation of terminal. 


This case was before the Court on writ of certiorari to the Court of 
Appeals for the District of Columbia to review its decision, which 
sustained a decision of the Supreme Court of the District of Columbia 
denying a writ of mandamus directing the Interstate Commerce Com- 
mission to vacate its report and orders dismissing a complaint filed by 
petitioners. The opinion of the Court of Appeals is reported at 71 Fed. 
(2d) 336, 62 W.L.R. 466. The decision of the Interstate Commerce 
Commission is reported at 104 I. C. C. 203. 

An understanding of this case requires a narration of the circum- 
stances out of which the litigation arose. 

Prior to 1906 ten railroads entering Kansas City used a union depot. 
Two others, the Chicago Great Western and the Kansas City Southern 
(petitioners in this ease) used the station belonging to the latter. The 
union station being inadequate, the ten roads using it set about to acquire 
the necessary property and rights and to construct a new union terminal. 
For this purpose they created the Kansas City Terminal Railway Com- 
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pany for whose stock they subscribed in equal shares. The Terminal 
Company acquired from the constituent roads and others the property 
and franchises requisite to the construction of the terminal. In addition 
to the moneys subscribed for stock, the Terminal Company borrowed in 
excess of $50,000,000. 

The financing and operation of the project was governed by an 
operating agreement between the railroads, the Terminal Company and 
a trustee, which provided, inter alia, for the construction, maintenance 
and operation of the terminal and its use by the proprietary companies 
for a term of 200 years; equal ownership of the Terminal Company’s 
stock ; the admittance of other railroads on equal terms as to ownership 
of stock and use of the property by consent of two-thirds of the partici- 
pants not in default under the agreement; issuance and sale of the 
Terminal Company’s bonds secured by mortgage on its property; pay- 
ment by each proprietary road of an equal share of taxes and govern- 
mental charges of the company and of interest and principal of its 
mortgage indebtedness ; payment of a defaulting railroad’s share of these 
charges by the remaining proprietaries in equal shares; exclusion of any 
defaulting road from the use of the facilities; the sharing of expenses 
of maintenance and operation by the using companies in proportion to 
each one’s use. The stock of the Terminal Company was deposited with 
a trustee, subject to a voting trust, to prevent the transfer to any one not 
a party to the operating agreement. The operating agreement was as- 
signed to the mortgage trustee as additional security. 

In 1910 the Chicago Great Western and the Kansas City Southern 
(the petitioners) became parties to the agreement. 

In 1915 receivers were appointed for the Missouri, Kansas and Texas 
Railway Company, one of the proprietary railroads. This was followed by 
foreclosure under its mortgages, wherein the decree of sale in foreclosure 
permitted the purchaser to adopt or reject any executory contract of the 
debtor. The purchasers organized the Missouri, Kansas & Texas Rail- 
road Company to take title to the property, and that Company elected 
not to be bound by the operating agreement, with the result that it was 


‘without terminal facilities in Kansas City. 


The Katy applied to the Interstate Commerce Commission, under 
Section 3 (4) of the Interstate Commerce Act, for an order granting it 
the right to use the terminal, conditioned on payment of compensation 
proportioned to use. The remaining 11 roads, parties to the operating 
agreement, intervened, the larger users opposing the granting of the 
petition. The smaller users, including the petitioners in this case asked 
that if the prayer of the Katy be granted they be afforded relief from 
the hardship and inequality of burden imposed upon them by the agree- 
ment, by revision of existing arrangement so that they might thereafter 
make use of the terminal upon terms as favorable as might be granted the 
Katy. Their request was based upon Sections 3 (1), (3) (4) and 15 (a) 
of the Interstate Commerce Act. A motion was made to strike the inter- 
vening petitions of the small users on various grounds, among them, that 
the Commission had no power to make an order superseding, modifying, 
nullifying or reforming the operating contract. 

In Missouri-K.T.R. Co. v. Kansas City Terminal Ry. Co., 104 
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I. C. C. 203, the Commission entered an order dismissing the petitions 
of the Chicago Great Western and Kansas City Southern, holding that 
these parties, being virtually co-proprietors and parties to the operating 
agreement, were not in the situation of carriers not entitled to use of 
the terminal, and that what they asked, in effect, was the revision of 
a contract for which power and authority were not conferred upon the 
Commission by Section 3 (4) of the Interstate Commerce Act. There 
was pending in the courts at the time, on appeal, the question of the 
Katy’s liability under the operating agreement, as successor of the old 
company. The Commission said that if the Katy were eventually held 
to be bound, by agreement, the petition would be dismissed, but if not 
bound, further proceedings might be had under Section 3 (4), and 
jurisdiction was retained accordingly. On June 1, 1933, the petitions 
of the Chicago Great Western and the Kansas City Southern for rehear- 
ing were denied. These carriers then applied to the Supreme Court of 
the District of Columbia for a writ of mandamus directed to the Com- 
mission requiring it to vacate its orders with respect to their interven- 
tions, and to hear and decide, upon the merits, the issues thereby raised. 
The Supreme Court of the District of Columbia denied the writ, and 
upon appeal, its judgment was affirmed by the Court of Appeals of the 
District of Columbia. 

Petitioners insisted that, under the terms of the Interstate Com- 
merce Act, the Commission had jurisdiction of their complaints, but 
refused to entertain them, and that mandamus is the appropriate remedy 
to compel a hearing and determination upon the merits. The respon- 
dents replied that the Act plainly confers no such jurisdiction, or, at 
least, that the matter is not so clear as to warrant interference by 
mandamus, and, in the alternative, that the Commission did take juris- 
diction of the complaints and decide the merits. The Court of Appeals 
held that the Commission, in fact, took jurisdiction, heard the cases, and 
decided, as a matter of law, that it was without power and authority in 
the premises, and that this constituted a decision, which, whether right 
or wrong, as a matter of law, wassimpregnable to the writ of mandamus. 
The Supreme Court of the United States concurred in the result reached 
by the Court of Appeals, but for reasons differing somewhat from 
those announced by that Court, and concluded that: 


1. The Interstate Commerce Commission found that the Act did 
not confer authority to accord the relief demanded. 

2. Where the Commission refuses to receive a complaint, or upon 
receiving it entertains and grants a motion to dismiss for lack of juris- 
diction, its action constitutes a refusal of jurisdiction. 

3. Whether an administrative tribunal refuses to hear, or, upon 4 
hearing, determines that, as a matter of law, it lacks power to act, the 
question is whether if it errs in its refusing to act, it is compellable by 
mandamus to proceed. If beyond peradventure the Act does not confer 
upon the Commission the power invoked by a complainant, a writ of 
mandamus will not be granted. (Intersiate Commerce Commission V. 
Los Angeles, 280 U. S. 52.) If, on the other hand, power and authority 
are plainly found in the Act, and the Commission erroneously refuses 
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to exercise such power and authority, mandamus is the appropriate 
remedy to compel that body to proceed and hear the case upon the merits. 
The fact that the complaint has been heard, and, after hearing, the 
Commission has refused to enter an order because, in its opinion, no 
authority for such action is conferred by the statute, will not prevent 
mandamus to correct a plain error of the Commission in renouncing 
jurisdiction. (Interstate Commerce Commission v. United States of 
America, 224 U. 8. 474, 484; Lowisville Cement Co. v. Interstate Com- 
merce Commission, 246 U. S. 638, 642; Kansas City Southern Ry. Co. v. 
Interstate Commerce Commission, 252 U. 8. 178, 187. Compare Inter- 
state Commerce Commission v. United States, 289 U. 8. 385, 393. 

4. The ultimate question is whether, in holding that the statute 
granted it no authority to act in the premises, the Commission was so 
plainly and palpably wrong, as a matter of law, that a writ of mandamus 
should issue. The solution of this question does not depend upon 
whether the Court would reach the same conclusion as that of the 
Commission. 

5. The order in this case, being negative in form and substance 
—the refusal of relief--the remedy by suit in equity was not available 
to petitioners. (Interstate Commerce Commission v. United States, 289 
U. 8. 385, 388.) 

6. The absence of a remedy by suit or action to redress alleged 
error of an administrative body is not in itself sufficient to invoke the 
power of mandamus. Not only must there be no such remedy, but it 
must appear that the administrative tribunal was plainly and palpably 
wrong in refusing to take jurisdiction. 

7. The conclusion of the Commission that it had no authority to 
set aside commitments in the nature of capital charges for property 
owned and used by the carriers was not so clearly erroneous as to call 
for the exercise of the extraordinary power involved in the issuance 
of mandamus. 

8. Where the matter is not beyond peradventure clear the writ of 
mandamus will be refused, even though the question be one of law as 
to the extent of the statutory power of an administrative officer or body. 
(Reeside v. Walker, 11 How. 272, 289; International Contracting Co. v. 
Lamont, 155 U. S. 303, 308; Riverside Oil Co. v. Hitchcock, 190 U. 8. 
316, 323; Bates & Guild Co. v. Payne, 194 U. S. 106, 108; Ness v. Fisher, 
223 U. S. 683, 691; Hall v. Payne, 254 U. S. 343, 347; Wilbur v. United 
States, 281 U. S. 206, 219; United States v. Wilbur, 283 U. S. 414, 420; 
Interstate Commerce Commission v. New York, N. H. & H. R. Co., 
287 U. S. 178, 191, 203). 

The judgment of the Court below was affirmed. The opinion, de- 
livered by Mr. Justice Roberts, was unanimous. 

Frank H. Towner (Ralph M. Shaw, S. W. Moore, F. H. Moore and 
A. F. Smith with him on the brief) for petitioners; Daniel W. Knowlton 
(E. M. Reidy with him on the brief) for respondents Interstate Com- 
merce Commission; Samuel W. Sayer (John H. Lathrop and George O. 
Pratt with him on the brief) for respondent, Kansas City Terminal Ry. 
Co.; Charles H. Woods, Jonathan C. Gibson, E. A. Boyd, Bruce Scott, 
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Walter McFarland, W. F. Dickinson, W. F. Peter, J. M. Souby, Francis 
W. Clements, and H. H. Larimore submitted brief for respondents, 
Atchison, Topeka and Santa Fe Ry. Co. et al. 


No. 304. ANNUNZIATO v. UNITED STATES. 


On petition for writ of certiorari to the Circuit Court of Appeals, 
Second Cireuit. [No opinion by Court below. | 

The issues in this case are (1) whether the mere filing of a false 
claim is a violation of Section 10 (3) of the Interstate Commerce Act, 
which makes it an offense ‘‘ willfully and knowingly, by means of false 
claims, to obtain allowances, refunds,’’ ete., growing out of transporta- 
tion in interstate commerce by common carriers by railroads; (2) whe- 
ther, in a prosecution alleging conspiracy to violate such statute, the 
trial Court committed prejudicial error in charging the jury that the 
filing of a false claim to obtain payment for damage is an attempt to 
obtain an allowance whereby the compensation of the carrier would in 
fact be less than the regular rate, where the Court also instructed the 
jury that all elements of the crime must be proved beyond reasonable 
doubt, including the conspiracy, the interstate commerce, the willful 
filing of the claim, and the defendant’s knowledge that the claim was 
false and fraudulent. 


No. 308. TEXAS STEEL CO. v. MISSOURI-KANSAS-TEXAS R. R. 
CO., ET AL. 


Petition for writ of certiorari to the Court of Civil Appeals of 
Texas. [Opinion below reported at 70 8. W. (2d) 848.] 

The issue in this case is whether the State Courts of Texas have 
jurisdiction to determine whether railroad freight traffic which is moved 
on an interstate tariff is intrastate or interstate, without a preliminary 
finding of the Interstate Commerce Commission; to determine an action 
for damages and penalties where it is alleged that an interstate tariff 
has been wrongfully applied to intrastate traffic ; to determine the mean- 
ing of an interstate tariff, without a preliminary finding by the Commis- 
sion ; to determine whether or not a tariff has been filed by tariff associa- 
tion with the Commission for the purpose_of fraudulently conferring 
jurisdiction over intrastate traffic, and to determine whether or not a 
tariff filed with the Commission is void upon its face. 


No. 344. ATLANTIC COAST LINE R. R. CO. v. STATE OF 
FLORIDA, ET AL. 


No. 345. STATE OF FLORIDA, ET AL v. UNITED STATES, ET AL. 


On appeal from the United States District Court for the Northern 
District of Georgia. 
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The issues in this ease are (1), where the Supreme Court reversed 
the decree of a District Court of the United States which had sustained 
an order of the Interstate Commerce Commission establishing in intra- 
state commerce within and through the State of Florida certain rates for 
the transportation of logs, were shippers entitled to restitution, because 
of the erroneous decree of the District Court, from the railroad, of the 
difference between the transportation charges for the transportation of 
logs exacted by the railroad of such shippers under the unlawful order 
of the Interstate Commerce Commission on the one hand, and the trans- 
portation charges computed upon the State rate which was in force and 
effect at the time of the order of the Commission; (2) if not entitled to 
such amount of restitution, what is the proper basis for determining the 
amount of restitution; (3) should restitution be measured by the com- 



















































































mon law standard of a just and reasonable rate; (4) under such stand- 
: the ard were the shippers entitled to greater or less sums than were awarded 
the them, and (4) were the shippers entitled to any restitution. 
: to [For earlier decision of Supreme Court see State of Florida et al. v. 
in United States, et al., 282 U. 8. 194, 75 L. ed. 291, 51 S. Ct. Rep. 119; 
in Reviewed, July, 1931 Bulletin, p. 10, and 292 U. 8. 1, reviewed, 1 I. C. C. 
able P. Journal 291 (April, 1934).] 
ful These cases were argued orally on January 18, 1935, and leave 
oud granted the Atlantic Coast Line Railroad Company to file supplemental 
' brief within three days. 
R No. 379. UNITED STATES, ET AL v. CHICAGO, MILWAUKEE, 
ie ST. PAUL & PACIFIC R. R. CO., ET AL. 
sa _ On appeal from the United States District Court for the Eastern 
District of Illinois. [Decision below not reported. ] 
have The issue in this case is whether an order of the Interstate Com- 
wel merce Commission (197 I. C. C. 245; 200 I. C. C. 609) cancelling a tariff 
nary schedule of the appellee railroad company, proposing to reduce its rates 
tion on bituminous coal from mines on its line in the Brazil-Clinton and 
-ariff Linton-Sullivan origin groups in Indiana, to Rockford and Freeport, 
ams Illinois, and intermediate points, was supported by evidence, and was 
mar within the authority conferred upon the Commission by the Interstate 
ali Commerce Act. 
rring Probable jurisdiction noted October 8, 1934. 
not a acpi 
No. 387. CAPE FEAR RAILWAYS, INC. v. UNITED STATES, ET 
AL. 
' OF —_ . pep cis aod 
On appeal from the United States District Court, Eastern District 
of Virginia. [7 Fed. Supp. 429.] 
[ AL. The issues in this case are (1) whether an order of the Interstate 





Commerce Commission (Atlantic Coast Line R. R. Co. v. Cape Fear Rail- 
Ways, Inc., 197 I. C. C. 397) establishing a division of joint interstate 
rates for the transportation of property to or from Fort Bragg, North 
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Carolina, interchanged at Fort Bragg Junction, North Carolina, between 
the appellant railroad and the Atlantic Coast Line Railroad, is invalid 
on the grounds that the Commission failed to make findings which are 
essential to a valid order establishing the division; (2) whether the 
findings of fact failed to support the conclusion as to a just, reasonable 
and equitable division; and (3) whether the order fixing the division is 
confiscatory and deprives the appellant of its property without due pro- 
cess of law, because the division allowed is less than the cost to it of 
transporting the property affected by the order. 

Probable jurisdiction noted October 8, 1934. 

On January 18, 1935 oral argument for appellant was commenced. 
The Court declined to hear further argument. On January 21, 1935 the 
Court entered the following per curiam order: 


**Decree affirmed. Mississippi Valley Barge Co. v. United 
States, 292 U. S. 282, 286; Florida v. United States, 292 U.S. 1, 9; 
Nashville Ry. v. Tennessee, 262 U.S. 318, 324; Edward Hines, Trus- 
tees v. United States, 263 U. S. 143, 148; Chicago I. & L. Ry. v. Uni- 
ted States, 270 U. S. 287, 295.’’ 


. 485. WISHNATZKI & NATHEL, ET AL v. RAILWAY EX- 
PRESS AGENCY, INC., ET AL. 


[December 3, 1934] 


Appeal from the United States District Court for the Southern 
District of New York. [6 Fed. Supp. 249.] 

The issues in this case are (1) whether in a suit to enjoin the en- 
forcement of an order of the Interstate Commerce Commission (197 
I. C. C. 85) requiring a reduction in carload express rates and refrigera- 
tion charges, etc., on shipments of strawberries from Florida, the Court 
had jurisdiction to award, and should have awarded to shippers, who 
intervened in the suit as defendants, damages in the amount of the 
difference between charges paid on shipments made during the pendency 
of the proceeding and the charges prescribed by the Commission, where 
the Commission extended the effective date of its order, at the suggestion 
of the Court, until after the termination of the proceeding, and where, 
therefore, no stay of the Commission’s order was granted by the Court; 
(2) whether the Court abused its discretion in requesting the Commis- 
sion to extend the effective date of its order prior to a hearing before 
the Court; (3) whether the Court erred in not compelling the plaintiff 
to impound the excess money collected during the pendency of the pro- 
ceeding or to post a bond for the return of same. : 

The Court, on December 3, 1934, entered the following per curvam 
order : 

‘‘The appeal herein is dismissed for the want of jurisdiction. 

Judicial Code, See. 238 (4) as amended by the Act of February 13, 
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1925 (43 Stat. 936, 938). Pittsburgh & West Virginia Ry. Co. v. 
United States, 281 U. 8. 479, 486, 488; Standard Oil Co. (Indiana) 
v. United States, 283 U.S. 235, 241.’’ 


This proceeding was originally instituted by the Railway Express 
Agency and various railroads for the purpose of enjoining the enforce- 
ment of certain orders of the Interstate Commerce Commission requiring 
the reduction of carload express rates and refrigeration charges and 
freight rates on strawberry shipments from Florida on the grounds that 
the rates and charges prescribed were, among other things, confiscatory. 
The Commission’s order was to have become effective on or before 
December 28, 1933. The case was argued before a three-judge Federal 
Court. While the proceedings in the lower Court were pending the Com- 
mission made three extensions of the effective date of the order, the 
final extension having been until ten days after the decision of 
the court. On March 7, 1934, the court filed its decision dismissing the 
complaint. Because the trial Court made no mention as to the claim of 
the defendants for damages growing out of the extension of the effective 
date of the Commission’s order during the pendency of the Court pro- 
ceedings, the defendants moved for a rehearing and the appointment 
of a master to determine the amount of damages sustained by them. At 
the rehearing the jurisdiction of the Court to award damages was chal- 
lenged, and the application for damages was denied. It was from this 
decision of the lower Court that the case was brought to the United 
States Supreme Court. 


No. 552—YOUNGSTOWN SHEET & TUBE CO., ET AL v. UNITED 
STATES, ET AL. 


Appeal from the United States District Court for the Northern 
District of Ohio. [Opinion below reported at 7 Fed. Supp. 33.] 

The issue in this case is the validity of an order of the Interstate 
Commeree Commission (163 I. C. C. 3; 185 I. ©. C. 211) of December 5, 
1933 in I & 8. Docket No. 3282 and I. & S. Docket No. 3619, requiring 
certain railroad carriers to increase to prescribed minima freight rates 
between points on the Ohio River and destinations in northern Ohio, 
upon coal originating at mines on the Monongahela, Allegheny and Ohio 
Rivers, and brought by water to the rail carriers. 


No. 566—RAILROAD RETIREMENT BOARD, ET AL v. ALTON 
R.R.CO. ET AL. 


Petition for writ of certiorari to the \/nited States Court of Appeals 
for the District of Columbia. 

Decision of Supreme Court of District of Columbia reported at 62 
W.L. R. 833. [Also printed in full in 2 I. C. C. P. Journat 50-53]. 
___ The issue in this case is whether the Railroad Retirement Act {Pub- 
lie 485—73d Congress] is unconstitutional. 

Certiorari granted December 17, 1934. 





210 I. C. C. PRACTITIONERS’ JOURNAL 





No. 606—ATCHISON, TOPEKA & SANTA FE R. R. CO. v. UNITED 
STATES, ET AL. 


No. 607—UNION STOCKYARD & TRANSIT CO. OF CHICAGO ». 
UNITED STATES, ET AL. 


These cases are on appeal from the United States District Court for 
the Southern District of New York, and involve the validity of the order 
of the Interstate Commerce Commission of July 2, 1934 (195 I. C.¢. 
553), requiring railroad companies and the stockyard company to cease 
and desist from the practice whereby yardage charges are collected from 
a consignee on shipment of livestock in carloads consigned to it at the 
Union Stockyard in Chicago, in cases where delivery of such shipment is 
taken at the unloading pens in the stockyard, and awarding reparation 
to the consignee on past shipments. The authority of the Commission 
to make the order is in issue. The case also raises the question whether 
the stockyard company is subject to the civil orders of the Commission, 
and whether the order of the Commission is invalid because of its failure 
to identify either the stockyard company or the railroad companies as 
being at fault. 

Probable jursdiction noted January 14, 1935. 


No. 622. UNITED STATES EX REL KROGER GROCERY & BAK- 
ING CO. v. INTERSTATE COMMERCE COMMISSION. 


This case is before the Court on petition for writ of certiorari to 
review the decision of the United States Court of Appeals for the District 
of Columbia in United States ex rel Kroger Grocery & Baking Co. v. 
Interstate Commerce Commission, 62 W.L.R. 972, which, in turn, in- 
volves the order of the Interstate Commerce Commission in E. Kahn’s 
Sons Co., et al v. Baltimore & Ohio R. R. Co. et al, 192 I. C. C. 705, and 
generally known as the ‘‘ Yardage Charges Mandamus Case.’’ 

The questions in issue are: 


1. Whether a writ of mandamus will lie to compel the Interstate 
Commerce Commission to fix the amount of damage sustained by a ship- 
per by reason of the collection of illegal charges on shipments of live- 
stock, and to order reparation therefor, where the Commission had enter- 
tained the petition of the shipper, but, after construing the applicable 
tariff, dismissed the complaint. 


2. Did the Interstate Commerce Commission exercise jurisdiction 
when it construed the applicable tariff, even though erroneously, and 
dismissed the complaint. 

3. If the Interstate Commerce Commission did not exercise juris- 
diction, does the applicable tariff, under the facts set out in the petition, 
require, in order to make delivery, that livestock be hoof-weighed without 
additional charge. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Authority To Suspend Rates 


I. & S. Docket No. 3970. Waste Paper from, to and between Indi- 
ana Points. Division 3. This ease involved rates on waste paper within 
the State of Indiana. Tariffs were filed some time ago establishing com- 
modity rates lower than ordinarily prevailing. An expiration date was 
fixed by the tariff itself as of March 31, 1931. This expiration date was 
suspended until October 31, 1934, and subsequently voluntarily post- 
poned until January 31, 1935. The carriers refused to suspend further 
and the Indiana Commission found the carriers proposal to restore the 
higher rates unjustified. The point of interest in this case is that the 
earriers challenge the authority of the Commission to suspend the 
expiration date of the commodity rates involved in this proceeding, tak- 
ing the position that any suspension of the schedules carrying the expira- 
tion date, to be lawful, should have taken place on or before the date the 
original tariffs naming the reduced rates became effective, because the 
notice of expiration was then given. In support of this contention they 
cite In the Matter of an Investigation Concerning the Propriety of Pro- 
posed Schedules of Rates on Lumber filed by the Vicksburg, Shreveport 
& Pacific Railway Co., 21 I. C. C. 16, and Wickwire Steél Co. v. N. Y. C. 
¢ H. R. R. Co., 27 1. C. C. 168, in which the Commission held that it had 
no power to suspend the operation of a schedule after it had gone into 
effect. They point out that the act gives the Commission power to sus- 
pend only new individual or joint rates and charges, and argue that the 
proposed schedules named in the order of suspension do not contain such 
rates, but only a notice to the public, published at the time the reduced 
rates were established, that they would expire on a certain date, which 
would permit the classification basis generally in effect in this territory 
thereafter to apply. They therefore contend, as a matter of law, that 
the Commission had no authority to suspend the expiration date of these 
tariffs, and interposed a motion that the suspension order be vacated and 
set aside. The Commission says: 

“The order of the Commission did not suspend rates which were in 
effect, but suspended schedules the effect of which would have permitted 
new individual or joint rates to become effective on the date named in 
the expiration notices. The proposed new rates were suspended prior to 
the effective date named in the notices. The establishment of commodity 
rates from and to specific points on a particular article removes it from 
the application of the classification, and when such commodity rates ex- 
pire new individual and joint rates become applicable. The effect of the 
order is merely to suspend the application of the proposed new rates and 
to continue in effect the present rates. The motion is denied.’’ 


_ The suspended schedules were ordered cancelled and the proceedings 
discontinued. 


Undue Prejudice 


Docket No. 22109. In the Matter of Rates on Sand, Crushed Stone, 
etc., Within the State of South Carolina, Entire Commission. 
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Supplemental report in this case develops that in the so-called 17517 
basic single-line and joint-line scales of rates on the above-named com- 
modities and the efforts to remove undue prejudice to interstate com- 
merce resulted in increasing certain rates to a point that prohibited cer- 
tain traffic from moving by rail and caused its diversion to trucks. The 
Commission now authorizes a rate of 55¢ per ton on this traffic from 
Norwood Siding, S. C. to Hartsville, S. C., instead of 70e¢ as established 
by the original order. 


Fourth Section Rule 


Fourth Section Application No. 15147—Sewer Pipe from Tez- 
arkana, Arkansas-Texas. Division 2. In granting fourth section relief 
on certain conditions as prayed for in the rates on sewer pipe, it devel- 
oped that because of truck competition and a lower intrastate basis of 
rates than applicable to interstate traffic, that no interstate traffic was 
being moved by rail. The carriers asked for relief without the imposition 
of the equidistant provision of Section 4 contending the relief sought 
was not based on cirecuity but on the difference in rate levels. The Com- 
mission declined to grant this request and pointed to its ruling in Live 
Poultry to Jacksonville, Fla., 196 I. C. C. 288, as governing. 


Fourth Section Rule 


Docket No. 26194, Bloom Land & Cattle Company v. Santa Fe Rail- 
way, et al. Division 4. On one car of sheep moving from Monte Vista, 
Colorado, to Roswell, New Mexico, the defendants assessed charges of 
$182.50 made up of certain combinations which the Commission found 
applicable over the route shipment moved. However, there was a lower 
combination rate from Monte Vista to Angeles, Texas, which applied over 
the route of movement through Roswell and as it is prima facie unrea- 
sonable to charge more for a shorter haul than for a longer haul over the 
route including the shorter haul, the complainant was found to be 
entitled to reparation on the basis of the lower rate. 


Depreciation Charges of Pipe Lines 


Docket 19,200, Depreciation Charges of Carriers by Pipe Lines. 
Entire Commission. In this case the Commission, acting under the 
authority of Section 20(5) of the Interstate Commerce Act as amended 
in 1920, sets forth in elaborate detail the classes of property for which 
depreciation charges may properly be included under operating expenses, 
as well as the percentages of depreciation which shall be charged with 
respect to each of such classes of property. The Rules and Regulations 
prescribing depreciation accounting by pipe line companies becomes ef- 
fective January 1, 1936. 

A very limited number of copies of this decision have been secured 
and will be sent to members upon request. 
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Reasonable Service 


Docket No. 26387, Chamber of Commerce of Demopolis, Ala., et al, 
v. Southern Railway Company. Division 4. This complaint involves the 
failure of the Southern Railway Company to restore a bridge that was 
knocked down by a river boat in 1932 over the Tombigbee River near 
Demopolis, Alabama. The Southern claimed that it might restore the 
bridge if the traffic warrants doing so but it has not as yet definitely 
determined its policy. PF i. 

Those complaining contend that it is the defendants duty under the 
law to establish a through route and provide transportation upon rea- 
sonable request. 

The Commission finds that while the service now performed is not 
entirely satisfactory it is not in violation of the law in declining to 
restore the bridge at this time. 


Store Door Delivery 


Docket No. 26283, Motor Truck Club of Massachusetts, Inc. v. 
Boston & Maine Railroad. Division 4. In dismissing this complaint the 
Commission comments most interestingly upon the door-to-door or pick 
up and delivery service of the railroads and expresses its approval of the 
experiments now being carried on. The complainant alleged that the 
charges assessed by the B & M for its deor-to-door service are unreason- 


able, unjustly discriminatory and unduly prejudicial in violation of 

Sections 1, 2, and 3 of the Act. The complainant’s position is that in 

order to avoid violations of the Act allowances should be made to 

shippers who do not avail themselves of defendant’s store-door service. 
The Commission comments as follows: 


‘*No obligation rests upon a railroad, either at common law or 
under the Interstate Commerce Act, to effect delivery or receive 
freight at the shipper’s store door, and accordingly there is no 
requirement that an allowance be made to a shipper for performing 
such service. Constructive and Off-Track Freight Stations, 156 
I. C. C. 205, 232. The allowance contemplated by the provisions of 
section 15 (13) are for services rendered by a shipper which the 
railroad is legally obligated to perform as a part of its common- 
carrier transportation. Allowances for Stacking, 179 I. C. C. 780, 
783. Some practical objections advanced by defendant against 
making allowances where store-door service is performed by shippers 
or independent truckmen are that (1) the object of store-door 
service is to enable the railroad to offer a complete transportation 
service from door to door performed by it and under its control; 
(2) if store-door service were arranged on the basis of making an 
allowance to shippers who perform their own trucking, the net 
result would be a horizontal reduction in the less-carload rail rates; 
and (3) greater efficiency can be developed if the coordi- 
nated truck and rail service are under the direct supervision of the 
railroad. * * * 





I. C. C. PRACTITIONERS’ JOURNAL 





‘*What complainant is really asking us to do is to exercise our 
authority to prescribe minimum rates. We have said a number of 
times that this power should be exercised only where necessary in 
order to avoid substantial public injury. Ez-Lake Iron Ore from 
Chicago to Granite City, 123 I. C. C. 503, 504. The minimum charge 
here is 30 cents per 100 pounds. If half of that, 9 cents at Boston 
and 6 cents elsewhere, is paid to truckmen for store-door service, 
15 cents is left to defendant. There is no evidence upon this ree- 
ord indicating that the traffic in connection with which this store- 
door service is rendered does not pay its own way; in other words, 
that the revenue result under the minimum charge or under any of 
the applicable rates in connection with this service has the effect of 
casting a burden upon other traffic. 


‘*A number of times in recent years the Commission has ex- 
pressed its approval of experiments being made in the use of motor 
trucks and busses to supplement or in substitution for railroad 
service. In Motor Bus and Motor Truck Operation, 140 I. C. C. 685, 
715, appears this clear statement of the Commission’s attitude in 
this respect : 


‘Store-door delivery is today receiving the earnest consider- 
ation of railroad executives and shippers’ representatives, as 
well as ours. Store-door delivery would mean quicker and 
better service to the shipper with a great saving of time, elimi- 
nation of terminal congestion, consolidation of freight into 
fewer cars, and reduction in use of stations and ears for 
storage.’ 


‘‘Defendant’s store-door service is still in the experimental 
stage. As defendant has gained experience since the inauguration 
of this service, it has modified its rates, charges, and regulation 
governing it. The testimony of witnesses for a large portion of the 
shipping public using this service is that it is necessary and desir- 
able in the public interest. We believe that defendant should not 
be hampered in continuing the service in the absence of a clear 
showing that some provision of the law which we administer is 
being violated. Upon this record no such a showing has been made. 


‘*We find that the assailed rates and charges are not shown to be 
unreasonable, unjustly discriminatory, or unduly prejudicial. The 
complaint will be dismissed.’’ 


Comments on Section 3 or Undue Prejudice 


The following comments by the Commission and the Courts with 
respect to undue prejudice and discrimination may be of interest as 4 
permanent and readily accessible record : 
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In Duluth Chamber of Commerce v. C., St. P., M. & O. Ry. Co., 
122 I. C. C. 739, the Commission on further hearing said : 


But to prove that this discrimination results in a violation of 
section 3 it must be shown that complainant suffers injury by reason 
of the discrimination, and that this injury will cease if the diserimi- 
nation is removed, regardless of the manner of its removal. 


In Potomac Electric Power Co. v. C. & O. Ry. Co., 142 L. C. C. 236, 
division 4 said: 


Prejudice is rarely undue unless the parties prejudiced and 
those preferred are upon a competitive basis. When prejudice is 
undue it may be removed by equalizing the rates. If the rates to 
Relee and Rosslyn and for delivery on the Pennsylvania’s rails at 
Washington were inereased to $3.13, the Potomac Electrie Power 
Company would derive no advantage. The maintenance of the 
$3.13 rate from mines on the Chesapeake & Ohio in the New River 
field to Benning is not unduly prejudicial to the Potomae Electric 
Power Company. 


In Boise Payette Lumber Co. v. A. & S. Ry. Co., 146 L. C. C. 457, 
division 5 said: 


Moreover, complainant states that it does not seek an alternative 
order which could be complied with by increasing the rates from the 
Truckee-Hawley group. It asks only that we require the desired 
parity by reductions. In the previous case we regarded a similar 
statement as practically a withdrawal of the allegation of undue 
prejudice and made no finding with respect to that issue. The same 
course should be followed here. 


In Maine Potato Growers & Shippers Assn. v. Bangor & A. R. Co., 
195 I. C. C. 375, we said: 


If the rates to Searsport were left at their present level and 
the rates to Boston and Northern Maine Junctions were increased, 
it is obvious that producers and consumers of these potatoes would 
be injured rather than benefited by such an adjustment. We are 
unable to find undue prejudice in such a situation. 


In Lone Star Asphalt & Petroleum Corp. v. Abilene & S. Ry. Co., 
196 I. C. C. 65, we cited with approval Boise Payette Lumber Co. v. 
A.& S. Ry. Co., 146 1. C. C. 457, wherein we stated : 


Moreover, complainants do not seek an increase in the Texas 
intrastate rates. In eases where parity was sought only by redue- 
tions we have regarded the allegation of undue prejudice as with- 
drawn. 





I. C. C. PRACTITIONERS’ JOURNAL 





In Texas & Pacific Railway Company v. United States, 289 UV, 
627, the Supreme Court stated, in effect, that in every section 3 ¢a 
undue prejudice, if found to exist, can be removed under an alternatiy 
order in whatever manner applied. The following is quoted from th 
decision : 


Where an order is made under Section 3 an alternative must be 
afforded. The offender or offenders may abate the discrimination by 
‘aising one rate, lowering the other, or altering both. 


The Commission has repeated'y held that a mere disparity in rateg 
is not sufficient for predication of undue prejudice and preference. (Seg 
Barrett Co. v. Atchison, T. & 8S. F. Ry. Co., 172 I. C. C. 319, and casegi 
cited therein. ) 


Our Officers 
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